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I. 

submits this opposition to 

Dry Wall S uppl y Co.' s ("Inland") opening appeal and 

Western filed cross Motions for Summary Judgment. trial 

court granted Western's motion and denied Inland's motion, which 

resulted in the trial court action ordered disinissed with prejudice. After 

Inland's CR 59 Motion for Reconsideration was denied by the trial court, 

Inland filed this appeal. 

Based on Inland's openIng the following 

addressed in this response Brief pertain to Inland's three Assignments of 

and are subsumed within, and fairly represent and address, Inland's 

asserted six issues pertaining to those Assignments of Error: 

1. as a 
60.04 et seq.") had to and timely comply with RCW 
60.04.141's procedural requirements order to enforce its 
lien against., and potentially obtain payment from., the 
subject RCW 60.04.161 release bond? (Inland's 
Assigmnent( s) 0 f Error 1, 2 and 3) 

2. Whether was to serve 
named principal the subject 

in order to comply 60.04.141 's 
(Inland's Assignment(s) of Error 1, 2 and 3) 
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3. 

Error 1, 2 and 3) 

4. 

Motion for Summary Judgment, based on Inland's failure to 
sue and serve the named subject RCW 
60.04.161 release bond? (Inland's Assignment(s) of Error 1, 2 
and 3) 

5. Whether the trial court properly denied Inland's CR 59 
Motion for Reconsideration? 

III. 

This appeal and underlying trial court action anse out of an 

apartment construction proj ect known as Bellavista Apartments Phase II 

("Project") located in Richland, Washington. [Clerk's Papers ("CP") at 43 

and 63] 

Fowler General Construction, ("Fowler") was the Project's 

general contractor. [CP at 43 and 63] Fowler subcontracted with Eastern 

Washington Drywall & Paint LLC ("EWD&P") to provide drywall and 

taping/texturing labor and tnaterials on the Project. [CP at 43 and 64] 

EWD&P obtained drywall materials from Inland. [CP at 43 and 64] 

Prior to Fowler tnaking a construction draw payment to EWD&P, 

Fowler contacted Inland to inform it that would be making a draw 
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payment to and to request a release of liens/claims from Inland 

as a .. J.H .... · ........ U.JlF-, that draw [CP at 

After and relied on a Conditional ........ V.LV .... '.JV 

Inland, Fowler provided a $158,684.20 draw check to EWD&P on/about 

2014, for the disclosed and intended of EWD&P 

paying $83,892.90 to Inland for drywallinaterials supplied to the Project 

through June 30, 2014. [CP at 44,47, and 64] 

Following EWD&P's non-performance and defaults under its 

subcontract with Fowler, EWD&P tenninated its work on the Project, 

which required Fowler to retain another drywall subcontractor to perfonn 

and cOlnplete such work. [CP at 44 and 64] Fowler then filed and 

pursued legal action against EWD&P to recover dmnages as a result of 

EWD&P's subcontract defaults on the Project and another unrelated 

construction project. [CP at 44 and 64] 

Claiming that EWD&P did not pay it any funds for Inaterials 

supplied to the Project, Inland recorded a $124,653.05 Claim of Lien 

("Lien") pursuant to RCW Chapter 60.04.091 against the Project real 

property ("Project Property") on September 26, 2014, under Benton 

County Auditor No. 2014-024259. [CP at 21 44, and 64] 

Because Fowler believed there were valid grounds to dispute the 

Lien's correctness or validity, and for of releasing the Project 
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to dispute correctness or validity if 

action against 

60.04 to enforce and purchased and obtained a 

$186,979.57 Release of Lien Bond ("Bond") from Western 

pursuant to RCW 60.04.161 and recorded the Bond the 

County Auditor on November 17, 2014, under Auditor's File No. 2014-

029064. [CP at 44-45,49-50, 64-65,81, and 84-85] 

The Bond that Fowler purchased and recorded nmnes Fowler, as 

"Principal"; Respondent Western, as "Surety"; and Appellant Inland, as 

"Obligee." [CP at 49-50, 65, 81, and 84-85] 

Before filing the underlying lawsuit against Westen1, Inland's 

attorneys sent a demand letter to Western seeking direct payment of the 

Lien from the Bond without filing a lawsuit. [CP at 65-66 and 82] 

Western promptly responded to that direct paylnent demand by notifying 

Inland's attorneys via letter of the following: 

determined or adjudicated. RCW 60.04.161 states that 
the condition of the bond shall be to guarantee paYlnent of 
any judgment upon the lien. Thus, .!!...JI.!.!.!::~~!!...!~:.!!!:.:~~ 
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at 

filed a against only 

Spokane County Court on January 5,2015, under Case No.1 

0001 ("Lawsuit") a judgment against 

foreclosure of the against the Bond, and an award attorney fees 

and costs. [CP at 1-6 and 66] Inland did not name and include Fowler as 

a party to the Lawsuit. [CP at 1-6] 

Western filed an Answer and Affirmative Defenses to Inland's 

COlnplaint, and asserted the following affinnative defenses that directly 

pertained to the summary judgment motions before 

core issues before this Court on appeal: 

1. Inland's Complaint failed to 

trial court and the 

state against 

V/estern and/or the Bond upon v/hich relieflnay be granted, 

2. Inland's Complaint to name 

indispensable partylies, and 

3. Inland to 

60.04 

to assert and/or enforce its claims for relief 

and/or Bond. 
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[CP at and 66] 

a Motion for Judgment ",-,,",''<'''<.LJlF-, 

a cross Motion for 

Summary Judgment seeking dismissal of the Lawsuit based on Inland's 

failure to sue and serve (as named principal the Bond) 

the Lawsuit within the prescribed and required eight months and 90 days 

limitation periods under RCW Chapter 60.04.141 together with an award 

of attorney's fees and costs. [CP at 37-39 and 76-77] 

The parties' cross Illotions for summary judgment were heard and 

argued to the trial court (Honorable Judge John O. Cooney) on October 

2015. at 118-120, and Report of Proceedings ("RP") at 1-41] 

taking the matter under advisement to more thoroughly reVIew the 

applicable law, the trial court issued a letter ruling UHJeUOIX 2) to the 

parties on October 6, 2015, that granted Western's Motion for Summary 

Judgment (except for the attorney fee request) and correspondingly denied 

Inland's Motionfor Summary Judgment. [CP at 118-120] 

In that letter ruling, the trial court discussed and directly relied on 

the analyses and holdings in CalPortland Co. v. LevelOne Concrete, LLC, 

180 Wn. App. 379, 321 P.3d 1261 (2014) "'-W ...... dlll ....... "" 3) to essentially 

determine and ultimately conclude and rule the following: 
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1. 

2. 

timely 

sued and for purposes of RCW 60.04.141 's procedural 

requirements; and 

3. Because Fowler was not timely sued and served with the 

Lawsuit, 

which justified and required 

dislnissal of the Lawsuit with prejudice. 

[See CP at 118-120] 

Based on its letter ruling, the trial court entered an Order Denving 

[Inland's] Motion for Summary Judgment, and "":::"':"":":":"':":'::...:...:.0- [Western's] 

Motion for Summary Judgment Dismissing Complaint and Action on 

October 2015 [CP at 121-123] 

Inland then filed a CR 59 Motion for Reconsideration on October 

29, 2015, which motion the trial court considered and decided on the 

parties' briefing without oral argument via issuance of a letter ruling to the 

parties on November 20, 2015, denying the motion. [CP at 124-125 and 

151 52] Based on that letter ruling, the trial court entered an Order 

Denying [Inland's] Motion for Reconsideration on LJ''--'''''''''''U' 15, 2015. 
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at 1 54] filed a Notice of Appeal to Washington State 

o/Appeals on 8, 6. at 1 

the was released from Inland's VIa 

purchasing and recording the pursuant to 60.04.161, 

Lien was transferred to the Bond, which then became the "property 

subject to the lien" for purposes of lien enforcelnent action under RCW 

60.04.141. [See Section 5.C, infra at 12-32] 

Because the Bond became the property subj ect to Inland's Lien, 

RCW 60.04.161 and .141 combined to jointly require Inland to file a Lien 

enforcement action against the "owner of the subject property" within 

eight Inonths from the date of Lien recording and effectuate service of the 

action within 90 days thereafter. [See Section infra at 12-32] 

virtue of Fowler purchasing and recording the Bond as named 

principal thereon, Fowler became an "owner of the subject property" 

under CalPortland for purposes of any lien enforcement action by Inland 

under RCW 60.04.141. [See Section 5.C, infra at 12-32] 

Because Inland failed to sue and serve Fowler with the Lawsuit, 

however, Inland failed to comply with RCW 60.04.141 's procedural 

requirements, thereby justifying and requiring disInissal of the Lawsuit 
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against Western and 

1 

prejudice. [See kJ...., .... n.L'U'.L'- infra at 

Because Inland appeals the trial court's Order on the parties' cross 

motions for SUlnmary judgInent, this Court reviews that decision and 

Order on a de novo basis, essentially performing the same inquiry as the 

trial court, construing the evidence and reasonable inferences in a light 

most favorable to the non-moving party. Mita v. Guardsmark, LLC, 182 

Wn. App. 76, 82, 328 P.3d 962 (2014). Sumlnary judgment is proper if 

the records on file with the trial court show "there is no genuine issue as to 

any Inaterial fact" and "the moving party is entitled to a judgInent as a 

matter of law." CR 56(c); Mita v. Guardsmark, LLC, supra. 

This Court's review, however, is limited solely to the evidence and 

issues called to the attention of the trial court. RAP 9.12 (Special Rule for 

Order on Summary Judgment); Mila v. Guardsmark, LLC, supra. 

Accordingly, this Court does not consider any argument/theory not 

advanced to the trial court. RAP 9.1 Houk v. Best Development & 

Canst. Co., Inc., 179 Wn. App. 908,915,322 P.3d 29 (2014). 
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As it unsuccessfully attempted to 

attempts to justify and excuse 

at the trial court level, Inland 

to sue and serve 

the Lawsuit by simply asserting that Inland "is an entity intended to 

protected" under RCW Chapter 60.04 and that, therefore, this Court "must 

liberally construe the statutes in Inland's favor" to avoid dislnissal of the 

Lawsuit based on what Inland iInplores (and needs) this Court to view as 

an imlnaterial "technicality." [See Appellant's Brief at 15-16 and CP at 

127 and 147] 

Though Inland (as a construction materials supplier) is an entity 

generally entitled to claim an RCW 60.04 lien for unpaid lnaterials 

supplied to construction projects, that general right to claim (and later 

enforce) a lien is conditioned on Inland (like any lien claimant) fully and 

timely complying with certain mandatory statutory requirements 

including, without limitation, the requirements of RCW 60.04.031 (pre

lien notice requirements), RCW 60.04.091 (claim of lien content and 

recording requirements), 

enforcement action filing and service-of-process 

10 



requirements). See e.g. CalPortland, 180 App. at 386-387 (noting 

that claimant 
==~~~==~~~~~~~~~~~~~~~~ 

RCW 60.04.141 to preserve Diversified Wood 

Recycling, Inc. v. Johnson, 161 Wn. App. 859, 871-872, 1 P.3d 293, as 

amend., rev. den 'd., 172 Wn.2d 1025,268 P.3d (2011); Bob Pearson 

Const., Inc. v. First Community Bank of Washington, 111 Wn. App. 1 

179, 43 P.3d 1261 (2002); and Schumacher Painting Co. v. First Union 

Management, inc., 69 Wn. App. 693, 700, 850 P.2d 1361, rev. den'd., 122 

Wn.2d 1013, 863 P.2d 73 (1993). 

Thus, Inland's failure to timely and properly provide a pre-lien 

notice required under 60.04.031 and/or failure to timely and 

record a claim of lien under 60.04.091 and/or failure to timely and 

properly pursue a lien enforcement action under RCW 60.04.141 would 

prevent Inland from either validly asserting and/or validly enforcing a lien 

claitn despite and notwithstanding the general "liberal construction" 

provisions of RCW 60.04.900. See CalPortland, supra at 386-387; 

Diversified Wood Recycling, 161 Wn. App. at 871-872; and Bob Pearson 

Canst., III Wn. App. at 179. 

In short, as will be Inore extensively discussed In following 

Section and elsewhere hereinbelow, Inland needed to fully and 

timely cOlnply with RCW 60.04.141' s procedural requirelnents to 

11 



subject 

prOVISIons following ~.!!....,;;~~!:!!!~~ 

Chapter 60.04 -- together with the above and below-cited Washington 

caselaw addressing those statutes -- controlled the disposition of the 

parties' cross Inotions for SUInmary judgment (and should now likewise 

control the disposition of this appeal) !!!..-...!..!.-~~~...!:!:!:..~~~~~!:!::.!.~ 

[CP at 55 and 68] 

RCW 60.04.141 (Appendix 5) provides in relevant part that: 

in the superior court in the county \vhere the subject 
property is located to enforce the lien, .;..;;..;;,;;;;...;;.;.....;;;...;;;.;;;;...;..;;;;;.;;;..;;.....;;;.;;;.....;;.;;;=.;;.;;.;;...;;. 

days of the date of filing the action [ ... ] 
!!.!...!!.!!,;~~.!! [ ••• ]. (Bold and underline emphasis added) 

Thus, upon Inland recording its Lien against the Project Property 

on Septelnber 26, 2014, Inland then had eight months to properly file a 

lien enforcement action and serve the Project Property owner within 90 

days RCW 60.04. ; CalPortland, supra at 386; see also 

12 



60.04.171 of "' ... r'..-..c....-t-'(T owner as a party 

to a 

an <:1114'" <:1,,"\1" wants to 

foreclose). [CP at Jd.] 

==~~~~==~~~==~~~~~, 
Inland would have been ... a.rllH1ron 

to file a enforcement action in Benton County Superior Court by May 

26, 2015, against the Project Property owner and any other person/entity 

with a recorded interest in the Project Property that Inland wanted to 

foreclose by the action. [CP at 56 and 68] 

Upon Fowler purchasing and recording the Bond, however, 

provisions of RCW 60.04.161 6) 

which statute provides in relevant part as follows: 

Any owner of real property subject to a recorded claitn of 
lien under this chapter, 

after the commencement of an action to enforce the lien, in 
the office of the county recorder or auditor in the county 
where the claim of lien was recorded, a bond issued by a 
surety company authorized to issue surety bonds in the 
state. [ ... ] 

13 



on payment of any judgment the action or on 
payment of the full amount of the bond to the holder of the 

is less, be 'U-LU'''-'LU .. ,.A.h'"' 

from liability under the bond. [ ... ] (Bold and underline 
emphasis added) 

[CP at 56 and 68-69] 

In cOlnbining and applying the provisions of both RCW 60.04.161 

and .141 to the case at bar, the net legal effects of Fowler purchasing and 

recording the Bond were as follows: 

1. The Proj ect Property was relea~iea 

was 

"subject purposes 

action by Inland under RCW 60.04.141; 

? (00 pr~r>r>l·pal unrlAr thA BAnd\ .... a,0 iii\,.;.J i iiU\"; Ui\,.; VJ. J 

to correctness or 

if/when Inland pursued Lien enforcelnent action; and 

3. (as surety under the Bond) 

to 

to 

14 



over correctness or 

See 60.04.161; .1 supra at at 

57 and 69-70] 

after the Project Property was relt::::ast~u Inland's 

-- as r>'_"~n'-"'{' principal and the Lien transferred to the Bond, 

the Bond it purchased for that purpose in order to dispute the Lien's 

correctness or validity =:....;...:....;;;;;;;;.= Inland attempted to enforce the Lien 

becmne a necessary party to any action by Inland to enforce the Lien 

against the Bond. See RCW 60.04.161; .141; and CalPortland, supra at 

386-391. [CP at 57 and 70] 

Ironically, both Inland and Western cited and relied on 

CalPortland to support their respective Inotions for summary judgment. 

[See CP at 33-34 and 68-75] Inland cited CalPortland to support its 

unsuccessful position that Western was the only party that Inland needed 

to thnely sue and serve under RCW 60.04.141, whereas Western cited 

CalPortland to support its successful position that Inland also needed to 

timely sue and serve Fowler with the Lawsuit. [See at 33-34, 57 and 

70-75] 

CalPortland represents the only reported Washington appellate 

court decision directly addressing the following ulthnate question 

15 



'"''''.,.." ... "..,. the court and now n.<-> I~"r<-> 

CalPortland, supra at 387-388. [CP 

at 57 and 70] As the trial court ultimately determined, CalPortland 

established Washington precedent that answers that question in favor 

of Western's position and against Inland's position. [See CP 118-120, 

121-123,151 52, and 153-154] 

In CalPortland, Division 2 of the Washington Court of Appeals 

addressed "an issue of first impression" involving which parties a lien 

claimant needed to timely sue and serve to enforce a lien claim against an 

RCW 60.04.161 lien release bond obtained and recorded 

CalPortland, supra at 

387. [CP at 57 and 70] 

Like in the case at bar, a building materials supplier (like Inland) 

provided tnaterials to a defaulting subcontractor (like EWD&P) and then 

filed a lien claim against the project property owned by Costco (like 

Inland did against the Project Property). fd. at 382. [CP at 57-58 and 70] 

Also like in the case at bar, the Costco project's general contractor 

obtained and recorded an 60.04.161 lien release bond (like Fowler 

did) that named the contractor as VL.ULL'V"'V""''''~ (like the Bond named 

16 



as 

as at 

CalPortland 

as 

and others to enforce its lien against the bond, 

general contractor asserted the w~rerllf'>'V that suit was untimely because 

the lien claimant failed to also name and serve Costco (the project 

property owner) with the action within the eight month and 90 day time 

limitation periods required under RCW 60.04.14l. ld. at 383. [CP at 58 

and 70-71] 

The CalPortland court rejected that argument, however, holding 

instead that Costco no longer had any interest in the Inatter after the bond 

was recorded and that the general contractor (as named principal under the 

bond) and Travelers (as named surety under the bond) were --I.,.;;..a.;;;.;;;.;;~=...z... 

(bold and underline emphasis 

added)" and, therefore, the only parties that the lien clain1ant needed to 

timely sue and serve with the action to cOlnply with RCW 60.04.141 's 

procedural requirements. See id. at 387-388. [CP at 58 and 71] 

Under CalPortland, suing and serving only the surety under an 

RCW 60.04.161 release bond does not comply with RCW 60.04.141 's 

procedural requirements because a surety's liability under a release bond 

17 



see 

60.04.161; Engineering, v. KeyBank , 171 

66, 286 P.3 390 (2012); Stonewood Design, Inc. v. Heritage 

, 165 269 297 (2011); and 

Consulting Engineers, Inc. v. United States Fidelity Guaranty , 142 

Wn. App. 35,41,170 592 (2007), recon. and rev. den'd., 164 Wn.2d 

1005, 190 P .3d 54 (2008). [CP at Id.] 

The provisions ofRCW 60.04.161 -- and a surety's conditional and 

limited obligations under a release bond issued thereunder -- do not 

obligate or require the surety to dispute and litigate with the lien claimant 

over the lien's correctness and validity. See RCW 60.04.161; DBM 

Consulting Engineers, 142 Wn. App. at 40-42. [CP at 58-59 and 71] 

Thus, in order for a lien claimant to satisfy the indispensable 

threshold requirelnent that it first successfully litigate and establish the 

lien's correctness and validity before seeking payment from a surety under 

a release bond, the lien claimant must necessarily sue and serve the 

principal under the bond with an action to enforce the lien because it is the 

principal -- not the surety -- who purchased and recorded the bond to 

dispute the lien's correctness or validity. See RCW 60.04.161; 

CalPortland, supra at 387-390. at and 71] 

18 



mere act a 

not is correct 

........... '-'-1-""' ... obtains 

retains the to dispute and litigate the disputed lien's correctness or 

validity the claimant attempts to See 

60.04.161; DBM Consulting Engineers, supra at 4l. at 59 and 72] 

Thus, under CalPortland, Inland simply needed to sue and serve 

both Western (as named surety under the Bond) =..;;;;;;,..,;;;;;...;;:;...;..;..,;;;.;;;;.;;;. (as nmned 

principal under the Bond) within the time limitations required under RCW 

60.04.141, and Inland's failure to sue and serve Fowler within those time 

lhnitations rendered Inland's Lien against the Bond unenforceable and 

resulted in Western and the Bond being discharged from liability. See 

RCW 60.04. and .161; DBM Consulting Engineers, Id. at Id.] 

That result mandated under CalPortland is also required under the 

law of several other states. 1 
IS a noteworthy example of 

1 E.g., Valencicl1 v. TMT Homes of Oregon, Inc., 193 Or. App. 47,88 P.3d 
300 (2004) (noting that Oregon statutes require that principal under release bond be 
named as necessary party to action seeking to foreclose lien against bond); A.R.S. § 
33-1004(C) and (D) (Arizona statute requiring that both principal and surety under 
release bond be named as necessary parties to action seeking to foreclose lien against 
bond); NY Code § 37(7) (New York statute requiring that both principal and surety 
under release bond be joined as parties to action seeking to foreclose lien against 
release bond); 42 Oklo St. § 147.1 (Oklahoma statute requiring that both principal and 
surety under release bond be named as necessary parties to action seeking to foreclose 
lien against release bond); and Nev. Rev. Stat. 108.2421(2)(b) (Nevada statute 
requiring that both principal and surety under release bond be named as necessary 
parties to action seeking to foreclose lien against release bond). [CP at 59-60 and 72] 
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a sue 

serve 

Synchronized Construction v. Lodging, 

356, 764 61 (2014); and George W. Kane, Inc. v. Nus cop e, 

Va. 503,416 S.E.2d 701 (1992). at and 72-73] 

In George W. Kane, supra, a general contractor obtained a bond to 

release the construction project property from a mechanic's lien filed by a 

subcontractor. George W. Kane, 416 S.E.2d at 702. [CP at 60 and 73] 

The lien claimant then filed an action to enforce the lien against the bond 

and nan1ed only the general contractor and its sureties as parties to the 

action. Id. [CP at ld.] Like in CalPortland, the general contractor tried to 

argue that the project property owner was a necessary party to the action 

who had not been timely sued and served, and that such failure required 

lawsuit dismissaL ld. at 704. [CP at Id.] 

Like the CalPortland court, Virginia Supreme Court disagreed 

with that argument, however, holding that the project property owner was 

not a necessary party to the action because the bond released the project 

property from the lien and the bond replaced the property as "substitute 

security" for the lien claim. Id. at 705. [CP atld.] 

Also like the CalPortland court, the George W. Kane court 

detennined and held the general contractor (as named U'-'-"LU",,","OJ""-'- under 
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and bond were @~~!LJ2~'n15~ to sue and serve 

with action. to 

contractor, court contractor was a 

necessary party because the general contractor, as principal on the bond, 

had~~~~~~~~~~~~~~~~~~~~~~~~ 

Jd.; see also RCW 60.04.161 (authorizing a general contractor -- like 

Fowler -- to record a release bond to release real property from lien to 

dispute lien's correctness or validity). [CP at Jd.] 

In the more recent case of Synchronized Construction Services, 

supra, the Virginia Supreme Court, after noting that 

becomes the "subject matter or res" of any lien enforcement action, again 

reaffirmedthru~~~~~~~~~~~~~~~~~~~~~ 

Synchronized Construction Services, 764 S.E.2d at 66-67. 

[CP at 61 and 73] 

That same rationale and reasoning was clearly adopted and applied 

by the CalPortland court to address and resolve the issue of who are 

necessary parties to a Washington lien enforcelnent action against an 

RCW 60.04.161 release bond. [CP at 61 and 74] 
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(bold and underline emphasis added)." 

CalPortland, supra at 388. [CP at Jd.] 

Thus, for purposes of 60.04.141 's procedural requirelnent 

that a lien claimant sue and serve the "owner of the subject property" 

within eight months and 90 days, CalPortland determined that the lien 

claimant had satisfied that procedural requirement by suing and serving 

because 

were an -- which 

bond the CalPortland court essentially determined (like the Virginia 

Court) became the ~;.;;.;.;;...a...;;..;;..;.....a;;..;;;;.....;;;...&;;;....;;.;;;..~ upon the bond's recording and the 

bond's principal and surety became the :,:2.'.:s.~l~£.;;;.......;;"'..;;;;.....;;.=..;;;...;;;...;;,;;;=..L.;;;";;;";;"....II;;;.;;;.~";;';;;"';;..J...... 

for purposes of applying RCW 60.04.141 and complying with its 

procedural requirements. See id. at 386-391. [CP at Jd.] 

Inland unsuccessfully attelnpted in the trial court to avoid Lawsuit 

dislnissal under CalPortland by asserting that key components of the 

CalPortland court's analyses and opinion fatal and dispositive to Inland's 

position were "dicta." [See at 97 and 103] Specifically, Inland 

unsuccessfully argued that the CalPortland court had not determined and 
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that it is necessary to sue and serve the principal (and surety) 

a 

the 

order to comply 1 's procedural 

1n"",n.1nLlIW'..-'IT/ be sued and 

within that statute's specified thne lilnitation periods. [CP at Id.] 

A full reading of the CalPortland decision, however, clearly 

reveals that the court did so determine and so hold. deciding the 

threshold issue that Costco (the project property owner) was not a 

necessary party because the proj ect general contractor had recorded a 

release bond, the CalPortland court then necessarily proceeded to address 

and decide the inextricably related issue of who, then, was/is a necessary 

party to a lien enforcement action against a release bond for purposes 

complying with RCW 60.04.141's procedural service-of-process 

requirements. See CalPortland, supra at 387-391. [CP at 11 13 and 

137-138] 

directly addressing 60.04.141 's procedural requirements 

for purposes of lien enforcement against a release bond, the CalPortland 

court expressly stated that ...;...;....;;.....=..;;;..;;;;..;;,;. CalPortland's service of process on 

general contractor as 

the bond] sufficient (bold and underline emphasis added)" to 

satisfy RCW 60.04.141 's procedural requirelnents. Id. at 388. [CP at 113 

and 138] Thus, CalPortland .::!!!!....!:.;~;!.!..l.......!:!.:~~!.!!..'!::~~..!;;!!;!.:::......::~!.!:;;!;!;!.l. 
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it was 

at 

Significantly, the CalPortland court further stated that Costco was 

not a necessary party to the action for the additional and independent 

reason that "[t]he 

(bold and underline emphasis added)" which the court determined Ineant 

that "Costco 

"';;;;";;';;..;.;;;..L,;:;;";;;";;;"-':;;";;...,...=;;";;;""';;= within the meaning of RCW 60.04.141 (bold and 

underline emphasis added)." Id. [CP at Id.] Thus, the direct inverse of, 

and necessary corollary to, CalPortland's determination on that point is 

that Costco 

See id. [CP at Id.] 

For purposes of then addressing the ultimate issue of who had an 

"ownership interest in property subject to the lien" for purposes of RCW 

60.04.141 's service-of-process requirements after the release bond was 

;::....;::..;::==, the CalPortland court determined and stated that 

.a;;;..;;;;;.;;;..;;.;;;.=-.;...;...;;;.;=-~.=;;;.;;..;;;.;;;,..;;;..;;;;..;;.-=~..;;;;.....;;;;....;;;.=;.;;;. were Ferguson and Travelers: 

(bold and underline 

emphasis added)." Id. [CP at Jd.] 
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CalPortland ~~~u...,uu. did thoroughly 

of a 

sue serve for purposes complying 's 

procedural requirements pursuIng enforcement against a release 

bond. [CP at 1 and 139] CalPortland ~~'&.1'~J14-y~rI~~~~~~~ 

[CP at Id.] CalPortland therefore established Washington 

precedent on the core issue of whether Inland needed to tilnely sue and 

serve Fowler (as principal under the Bond) in addition to suing and 

serving Western. [CP at Id.] 

Because Inland was required under RCW 60.04.141 and 

CalPortland to tilnely sue and serve Fowler (in addition to Western) with 

the Lawsuit, Inland's failure to do so released and discharged Western and 

the Bond from any further obligation pursuant to RCW 60.04.161. See 

CalPortland, supra at 386; and DBM Consulting Engineers, supra at 39-

42. [CP atld.] 

Inland also unsuccessfully argued in the trial court that it had no 

viable cause of action against Fowler upon which Inland could have 

potentially obtained a judgtnent against Fowler. [See CP at 97-98] That 

argument was and is incorrect. Fowler naming itself as principal under 

the Bond to create and preserve the to dispute the correctness 
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or validity, obligated (to penal extent of the Bond) to pay 

..... ~" ... T"" ..... to 

as a JILIUUl,"'U'UL over 

correctness See CalPortland, supra at 390-391 and 

Ul.0VUu,cHl.J.F, Olson Engineering, supra). [CP at 114] 

Put differently, the basis (cause of action) for Inland potentially 

obtaining a judgment against Fowler was created by the terms and 

provisions of RCW 60.04.161 and the Bond itself -- wherein Fowler was 

named as "Principal," Inland named as "Obligee," and expressly stated 

that 
~~~-=~~~~~~~~~~~~~~~====~~~~= 

and underline 

elnphasis added)." See RCW 60.04.161. [CP at 65-66,82, 84, and 115] 

Inland could have potentially obtained a judgInent against 

Fowler (for purposes of then potentially obtaining payment from the Bond 

if that judgment was not satisfied by Fowler) =-...-.;.;;...;;;.;;;.;;.....;;..;;;;;;;;.;;;...;......= - Inland had 

timely sued and served Fowler under RCW 60.04.141 to adjudicate and 

establish the Lien's correctness and validity. See RCW 60.04.161 and 

.141; and DBM Consulting Engineers, supra at 39-42. [CP at 115] 

To address a red-herring issue Inland raised in the trial court (and 

agaIn this appeal), the fact that acknowledges an unpaid 

account to relating to the Proj ect did not eliminate need for 
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to 

obtain a (as 

adjudicating and establishing the Lien's correctness and validity. See 

60.04.161 and .141' and DBM Consulting Engineers, Id. 

[Appellant's at 17 and at 104-105 and 115J 

Fowler purchased the Bond for the intended purpose of disputing 

and adjudicating the Lien's correctness or validity if/when Inland properly 

pursued action against Fowler to enforce the Lien. [CP 44-45, 49-50, and 

115] At Inost, EWD&P's acknowledgtnent of a debt to Inland Inay have 

had some evidentiary relevance in timely-commenced litigation between 

Fowler and Inland over the Lien's correctness and validity, but the debt 

acknowledgment~~~~~~~~~~~~~~~~~~~~~ 

See RCW 60.04.161 and .141; and DBM Consulting 

Engineers,Id. [CP at 115J 

Western emphasized to the trial court that a court has a paramount 

duty to effectuate RCW 60.04.161 's clear intent and purpose and that, if 

the court adopted Inland's position that Fowler was not a necessary party 

to the Lawsuit for purposes of RCW 60.04.141 's procedural requirements, 

court would be ignoring and 60.04.161 's intent and 
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a ""'"'"u.'.I..c<.I. .......... " \~~~~J to simply 

by only 

sUIng surety a bond and not 

obtained the bond for purposes of disputing the lien (i.e., the bond 

principal, like [CP at 115-116 and 139] 

It is important to ren1ember that it is the principal under a release 

bond that is the ultimate financial stakeholder under the bond (and in any 

action seeking payment from the bond) because it is the principal that is 

ultimately liable under the bond to indemnify (repay) the surety for any 

amounts paid frOln the bond. See RCW 60.04.161; and CalPortland, 

supra at 390-391. at 116 and 140] 

Thus, in order to give full meaning and effect to RCW 60.04.161 's 

provisions creating the right an interested party (e.g., a general 

contractor like Fowler) to obtain a bond to release project real estate from 

a disputed lien for purposes of litigating the lien's correctness and validity, 

the interested party obtaining the bond (i.e., the named principal) must 

necessarily be named and included in any lien enforcement action under 

RCW 60.04.141 seeking payment from the bond. See RCW 60.04.161; 

.141; and CalPortland, supra at 387-390. [CP atld.] 

Indeed, froln a purely practical perspective, if a release bond 

principal is not a necessary party to a lien enforcement action 
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60.04.1 correctness and validity 

that a has no 

actively litigate with the lien claimant over the lien's correctness and 

validity? [CP at 116] 

course, the clear and only logical answer to that question is that 

a lien claimant must name and include the principal a lien enforcement 

action under RCW 60.04.141 in order to effectuate RCW 60.04.161 's 

intent and purpose to provide a process for a disputed lien's correctness 

and validity to be thoroughly adjudicated between the lien claimant and 

the party disputing the lien the bond principal) ,s;;...:;:..;;;~-:...:::---==-=--=-=-=..::.:: 

claimant seeking any payment from the surety under the bond. See RCW 

60.04.161, and .041. [CP at Jd.] 

The trial court did not engage - nor did it need to engage -- in any 

speculation or independent statutory construction to determine that RCW 

60.04.141 's procedural requirements required Inland to timely sue and 

serve Fowler (in addition to Western) because CalPortland established 

Washington precedent to guide the court in making that detennination. 

[CP at 117 and 139] 

While Lawsuit dismissal may seem harsh at first blush, it must be 

that ~~~~~ (as lien claimant) Western (as surety) 
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nor (as - that had 60.04.161 to 

ensure a was 

60.04.141, and that it was -'-A.H'''''''''''' to comply 

RCW 60.04.141 's procedural requirements (by not suing and serving 

that caused its to unenforceable and 

and Bond being ,-,.I.\,IU..,,,''-.I. and discharged liability. [CP 

at 117] 

Inland again attempts to create another red-herring issue by trying 

to the Court's attention key issue presented by this case 

whether complied 60.04.141's 

by engaging In unnecessary and inapplicable 19 

"indispensable party" analysis. [Appellant's Brief at 27-29 and CP at 95-

97 and 108] 

At the outset, it is important to note that the only case cited by 

Inland in support of its CR 19 argument is Gildon v. Simon Property 

Group, Inc., 158 Wn.2d 483, 145 1196 (2006), which case involved a 

standard run-of-the-mill personal injury premises liability (negligence) 

action against the manager, operator, and occupier a shopping mall. 

Gildon, 158 at 486-487. [Appellant's at and at 95-
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97 108-109] defendant Gildon court to 

sue 

'::lrTrIPrCn1r1 that 

year statute of limitations applicable to negligence actions. Id. at 491-492. 

at 109] 

Washington Supreme affinned the Court of Appeals' 

reversal of the trial court on the basis that the record property owner was 

not an indispensable party under CR 19, principally predicated on the 

Court's determination that premises liability is ilnposed on the possessor 

of land and one acting on behalf of the possessor, and that possession of 

land, giving rise to a duty of care, does not require actual title or 

ownership. Id. at 493-497. [CP at Id.] 

Significantly, however, the case -'--;.........;.~~~~..;;..;;.----..........;...;.~ 

.Q!:~~!!YL"!!!]~~~L!!~ like that involved in the construction lien 

enforcement case of Schumacher Painting Co., supra. [CP at Id.] The 

Schumacher Painting Co. court determined that Washington's Superior 

CoortC~il~~£~~~~~~~~~~~~~~~~~~~~~~ 
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Schumacher Painting Co., 69 App. at 700-701; see also 

CalPortland, supra at actions are 

"special 8 and Pearson Canst., supra at 

178-179 (because "lien foreclosures are 'special proceedings' CR 

81, not subj ect to the of Civil l-I.-r.,...=,rh " the "civil cannot be 

used to reach a inconsistent with the foreclosure statute"). [CP 

at Jd.] 

Both Schumacher Painting Co. and Bob Pearson Canst. presented 

and addressed the same essential issue presented by Inland's CR 19-based 

argument i.e., whether Washington's general civil rules can be applied 

RCW 60.04.141 's procedural requirement that a lien claimant properly sue 

limitation periods. [CP at 109-110] 

The plaintiff lien claiInants in Schumacher Painting Co. and Bob 

Pearson Canst. tried to rely on CR 15( c) to amend their cOlnplaints after 

the statutory eight month limitation period expired to remedy their failure 

to timely sue and serve the property owner (in Schumacher Painting Co.) 

and two mortgage lien holders (in Bob Pearson Canst.). Schumacher 

2 CR 81(a) provides in relevant part that: 
~~Q!:J~~~I!Q!~~~~~~~~!!!!!~, these [standard general 
shall govern all civil proceedings (bold and underline emphasis added)." 
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Painting Co. at 700-701; supra at 1 

1 at 110] 

it is 

..,." "'Oln n. ln1l ,"'",,"CL' to a 

Schumacher Painting 

Co., supra; Bob Pearson Canst., supra at 178-179. [CP at Jd.] 

Thus, under Schumacher Painting Co. and Bob Pearson Canst., 

because~~~~~~~~~~~~~~~~~~~~~~~~~ 

;;;;...;;;;;;;..;;;..a..;;;...;;;;..;;....~..;;;;;..;;;;..;;;....;;;;..;;;;;.) it would be ilnproper for the court or this Court to 

engage standard CR 19 "indispensable party" analysis to determine 

whether was a necessary party to the Lawsuit for purposes of 

RCW 60.04.141 's procedural requirements. [CP at Jd.] 

As previously established herein and in Western's trial court 

briefing, a lien claimant seeking to enforce a lien against an RCW 

60.04.161 release bond must COlnmence such action in compliance with 

RCW 60.04.141 's procedural requirements and, under the CalPortland 

decision addressing the interplay of those two statutes, compliance with 

60.04.141 requires the lien claimant to timely sue and serve both 

surety bond. [CP at Jd.] Accordingly, 
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19 has no application sue 

s~e ~ 

60.04. at 111] 

assumIng, arguendo, that 19 may have potential 

still a necessary 

indispensable party that Inland needed to 

enforcement action for the following reasons: 

sue and serve its 

1. Inland's bare assertions that the status and posture of this case 

(in tenns of party representation, defenses raised, discovery 

pursued, motions brought, etc.) would be the same even if 

Fowler had named a party are based on nothing but 

self-serving and erroneous speculation! assumption by Inland 

and, as such, should be ignored and disregarded. As already 

established, Western and Fowler have distinctly different 

interests and positions under the Bond and 

enforcement action involving the Bond. [CP at Id.] 

any lien 

Fowler sought and purchased the Bond pursuant to RCW 

60.04.161 because Fowler believed there were valid grounds to 

dispute Inland's Lien's correctness or validity Inland 

pursued action against Fowler under RCW 60.04.141 to 

enforce the [CP at and 111] 
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3. 60.04.161 to obtain a 

bond to rI'''"",111ro "the correctness or 

of 

[CP at 111] 

60.04.161 

and/or the Bond to advance and protect Fowler's interests by 

actively engaging in disputed litigation with Inland over the 

Lien's correctness or validity, but rather the provisions of 

RCW 60.04.161 and the Bond only ilnposed a secondary surety 

duty/obligation upon Western to guarantee payment of an 

unsatisfied judgment against Fowler following litigation 

directly between Inland and Fowler to adjudicate and establish 

the correctness and validity. [CP at 82 and 111 1 

Accordingly, even under an unnecessary and improper 19 

analysis, Fowler obtained and held an interest and valuable rights in the 

Bond that were unique and exclusive to Fowler, and which necessarily 

required Inland to timely sue and serve Fowler with a Lien enforcement 

action under RCW 60.04.141 in order for Inland and Fowler to litigate the 

Lien's correctness and validity prior to Inland resorting to any direct 

action against Western to obtain payment froln the Bond. [CP at 112] 
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As established 

summary judgment to 

foregoing, the court properly granted 

and properly denied summary judgment to 

Inland. Indeed, the following two contrasting hypothetical scenarios serve 

to further highlight the absurdity and fatal flaws in Inland's position that a 

release bond principal is not a necessary party to a lien enforcement action 

under RCW 60.04.141: 

1. Scenario #1 (Release Bond Not Obtained): Assume that 

Fowler was the owner of the Project Property and acted as its 

own general contractor to improve that property. Assume 

further that one of subcontractors purchased materials 

from Inland and that Inland recorded an RCW 60.04 lien 

against the Project Property, which lien Fowler disputed as to 

its correctness and/or validity, and that Fowler, rather than 

obtaining a release bond to release the lien from the Project 

Property, decided to instead defend and litigate the lien's 

correctness and/or validity if/when Inland pursued action under 

RCW 60.04.1 

Property. [See 

to enforce the lien against the Project 

at 141] 
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2. 

that a 

named principal thereunder) to 

Assume same 

assume 

60.04.161 (as 

the Proj ect Property froIn 

to litigate the lien's correctness and/or validity 

if/when Inland pursued action to enforce the lien against the 

bond. [See CP at ld.] 

Under Scenario #1, the provisions of RCW 60.04.141 and RCW 

60.04.171 would combine to require Inland to tiInely sue and serve Fowler 

(as record owner of the Project Property) with a lien enforcement action 

for purposes of Fowler defending the action and litigating with Inland over 

the disputed lien's correctness and/or validity. [CP at 141] 

However, under Scenario #2 -- ~~~~~~~~~~~~ 

Inland would no longer need to sue and serve Fowler (as named principal 

under the release bond that replaced the Project Property as the "property 

subject to the lien" under RCW 60.04.141) with a lien enforcement action 

against the bond because Inland believes it can avoid having to litigate 

with Fowler (as principal) over the disputed lien's correctness and/or 

validity by only suing the bond surety despite the surety having no 

duty/obligation under a release bond to dispute and litigate with a lien 

claimant over a correctness and/or validity. at 142] 
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"",",'>1100 both Scenarios and 

and 

as owner 

and as ... '""''-'d.'' .... principal #2), it is ilnpossible to rationally 

explain and treatment of that results by 

applying Inland's position under those two scenarios in terms of 

being a necessary party to a lien enforcement action under Scenario #1 but 

(in Inland's view) not being a necessary party to an enforcement action 

under #2.3 [CP at Jd.] 

Inland clearly (but erroneously) views a RCW 60.04.161 release 

bond as a lien claimant's quick, and virtually automatic and 

unimpeded payment source -- which view is evidenced by Inland initially 

attempting to demand and obtain payment froln Western on the Bond 

without even filing a lawsuit. [CP at 82 and 142-143] 

Inland assigns error to the trial court's denial of Inland's CR 59 

Motion for Reconsideration. This Court reviews that trial court decision 

3 See also page 25 supra discussing the Ca1Portland court's determination that 
Costco (the real property owner) would have had an ownership interest in "property 
subject to the lien" and to a lien 
foreclosure within the meaning of RCW 60.04.141 __ -----'-_______ _ 
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an See e.g., Wilcox v. Lexington 

1 

"-'-''''tJVJ.J.oJ'-' to Motion for Reconsideration, 

Western established that the motion was meritless and that court's 

summary judgment rulings and Order were correct and full accord 

controlling Washington appellate court precedent that addressed and 

resolved the primary issue before the court on summary judgment - i.e., 

Whether or not Inland complied with all necessary procedural 

requirements under RCW 60.04.161 and .141 to enforce its lien claim 

and receive payment from the Bond. [See CP at 135-144] 

Westen1 pointed out that Inland was erroneously arguing that the 

trial court improperly "construed" the meaning of the terms of 

RCW 60.04.141 for purposes of a enforcement 

action against an RCW 60.04.161 release bond. [See CP at 139-140] 

There was no need for the trial court to engage in any independent 

construction over the meaning of, or interplay between, those two key 

statutes due to already existing analyses and controlling precedent 

established under CalPortland, supra. [CP at 139-140] 

In its letter ruling, the trial court, after stating that 

is is 

'8 
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(bold elnphasis '" went on to state Washington 

CalPortland. at 

A full TP'lT'IP'lXT of the court's thorough letter ruling clearly 

that court explained and based and on 

CalPortland's analyses and holdings than on the trial court's own 

independent construction and analyses ofRCW 60.04.161 and .141.4 [See 

CP at 119-120] 

Western pointed out to the trial court that CalPortland was the 

"giant elephant in the rOOln" that Inland wanted the court to ignore by 

again arguing in the Motion for Reconsideration that CalPortland's 

analyses and holdings were "dicta" and again arguing that CalPortland did 

not detennine and hold that a lien claimant must sue and serve the named 

principal (along with the surety) under a release bond in order to comply 

with RCW 60.04.141 's procedural requirements. [CP at 137] 

Western responded to those misplaced arguments by agatn 

discussing CalPortland and pointing out to the trial court that the 

CalPortland court addressed, thoroughly analyzed, and ultimately 

4 It does appear equally clear from that letter ruling, however, that the trial 
court agreed with CalPortland's analyses and would have reached the same rulings even 
without CalPortland's guidance, simply because CalPortland's analyses made practical 
and logical sense, and represents the only way for a court to provide full meaning and 
effect to the language and provisions of RCW 60.04.161 and .141. CP at 136-
140] 
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questions of an 

a at 137-140] Under 

CalPortland, the answer to both questions is the named principal and the 

under the release bond. [CP at 139] 

Inland's Motion for Reconsideration also unsuccessfully argued 

that RCW 60.04.171 (Appendix 7) applied and supported Inland's 

position that only the owner of real property was a necessary party to any 

~ of lien enforcement action under RCW 60.04.141. at 130-131] 

Western pointed out and established that RCW 60.04.171 has no 

application/relevancy to enforcement actions against a release bond 

under RCW 60.04.161 and .141 because RCW 60.04.171 addresses 

who are necessary and proper parties to ~~~~~~~~~~~~~ 

.;;;;...;;..;~a.;;..;;;;..;;..,a;;",.;;"';';"';;"""7 
and that RCW 60.04.171 does address or impact who 

are necessary parties to a lien enforcement action against a release bond 

5 Which issue, as previously discussed and established herein, was addressed 
and resolved by CalPortland's determination that the named principal and surety under 
the bond are necessary parties because they each have an interest in the bond that is the 
essential equivalent of a real property owner's interest in real property. 
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also 

Reconsideration (and 

authority" law 

Motion for 

"weight 

position that RCW 60.04.141 's procedural requirements are met by only 

suing and serving surety a release bond. [See Appellant's 

at and at 131] 

Inland provides a long string citation (with no discussion) to 

general suretyship caselaw involving vanous other different types of 

bonds, though none of those cases involved Washington law, nor did any 

of the cases involve statutory lien release bonds like a RCW 60.04.161 

release bond. [See Appellant's Brief at and CP at 131 and 143] Thus, 

none of those "general suretyship" cases have any relevance/application to 

Washington lien enforcement actions against release bonds under RCW 

60.04.161 and .141. [CP at 143] 

There are situations involving other different types of bonds (e.g., 

payment/performance bonds) that may not necessarily require a bond 

claimant to sue the bond principal and allow a bond claimant to directly 

sue the surety only. [Appellant's Brief at 23 and CP at 132 and 143]. 

However, with specific regard to an RCW 60.04.161 release bond, as 

previously discussed and established herein, the surety's obligation and 

potential liability to payout under such a bond is limited and conditioned 
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claimant obtaining a ~'-'-;~~ ...... "".lI.Jl'" against 

to 

correctness and 

that judgment. [CP at 143] 

Inland's u.VJ.J..I.VJ.J.oJI.-J.U-""''U inability/refusal to grasp that limited and 

conditional scope of an 60.04.161 release bond surety's potential 

obligation/liability caused Inland's Lien to become unenforceable and led 

to Western and the Bond being discharged from liability. Indeed, the 

express terms of the Bond itself provide that Fowler (as named principal) 

"does not wish to pay [Inland's] 

!!!;:'~~~!.L-~~!!!.!~~~~~:!!.!::!!!!:~ (bold and underline elnphasis 

added)." [CP at 82, 84, and 143] 

Thus, under the terms of 60.04.161 and the Bond itself, 

Western's obligation and potential liability to pay anything to Inland under 

the Bond was limited and expressly 

[CP at 144] 

Accordingly, the trial court properly exercised its discretion based 

on established and solid legal authority to deny Inland's Motion for 

Reconsideration. 
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party is an 

in responding to Inland's appeaL See e.g., Bob Pearson Canst., supra at 

180. Western therefore respectfully that award 

reasonable attorney to Western. 

In summary and conclusion, as discussed and established 

hereinabove, Respondent Western only assumed the limited and 

conditional obligationlliability under RCW 60.04.161 and the Bond to 

guarantee payment of an unsatisfied judgment against Fowler in Inland's 

favor following necessary and indispensable litigation directly between 

Inland and Fowler (as named principal under the Bond) to adjudicate and 

establish the correctness and validity of Inland's Lien that Fowler 

disputed. 

Because Western had no obligation/liability under RCW 60.04.161 

or the Bond to actively litigate with Inland over the Lien's correctness and 

validity, Inland had no right or ability under the Bond or statute to directly 

seek a Inoney judgment only against Western and satisfaction of that 

judgment froin the Bond. Rather, Inland had the affirmative obligation 

under RCW 60.04.1 .141 (and underW ashington case law 

44 



LU . .I. .... "-1.,-,.,.,,1.J,= those statutes) to '1rnanT sue and serve Fowler with an to 

adjudicate and establish 

Fowler disputed the 

correctness and validity because 

and had purchased Bond for very 

purpose if/when Inland properly pursued enforcement action. 

Fowler obligating itself under the Bond as named principal, 

Fowler immediately acquired a legally-recognized pecuniary interest in 

the Bond and the right to directly participate in and directly contest any 

action by Inland seeking Lien enforcement and payment from the Bond. 

Because Inland failed to sue and serve Fowler within the time limitations 

specified and required under RCW 60.04.141, however, Western and the 

Bond were released and discharged from any further obligation and 

liability as a matter of law under RCW 60.04.161. 

Accordingly, for the foregoing reasons, Respondent Western 

hereby respectfully requests that this Court deny Inland's appeal by: 

1. the trial court's October 22, 201 decision and 

2. 

Order Denying [Appellant Inland's} Motion for Summary 

Judgment, and Granting [Respondent Western's} Motion for 

Summary Judgment Dismissing Complaint and Action; 

itit .. ,."' .......... ""' ..... the trial court's December 15, 201 decision and 

Order Denying [Appellant Inland's} Motion for 

Reconsideration; and 
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3. ""'r .... I1 .. .rlIlIlI" ...... to 

appeal 

May, 2016. 

HULTGRENN, KLASHKE, SHEA & .L.J~""-'L-IA.'_.L/ 

-t-tA~'n"""JC< for Respondent Western Company 
(Bond No.5 

46 



APPENDIX 1 



2014-029064 
11/17/2014 10:30:53 AM Page 2 of 2 

Bond No. ~58.;:;;.i,-1:..!.7-"16,,,-,1,----__ _ 

KNOW ALL MEN BY TIIESE PRESENTS, 

as Principal and ____ ~_'__:...._ ____________ • as Surety, are held and firmly 

unto Inland E.rr£ire Drywall Co. 

as Obligee, in the amount of ___ --.:.....:.-_______ -:.-__ ~_~.:..:.:....:...:...:....._ ___ DOLLA.RS 

.A~l\ID, WF.EREAS, Intand Empire Drvv.rB!1 Co. 

on September 26. 2014 , filed a Lien Number .;;;.20;;,.1;,..;+-0...;;.;;;2...;.;42::.:5:..:.9 ____ _ 

agt!.inst the propertj known as ____ .:..-. _______________________ _ 

and o\vned by \JVestem States Develqpmeni Corporation 

AND, WHEREAS, FerMer Ger.eral COlIStruction, Inc. does not wish to pay said 

lien until the validity of the lien can be properly determined or adjudicated. 

NOW, THEREFORE, if the said Principa[ and Surety shall hold harrnless the said Obligee from and against 8...ryy • . r J 
loss, costs or expenses which may accrue due to the filing of said lien., then this obligation to be nul! and void, i ". 
othenvise to remain in full force and effect. 

Dated this _....:.1.::..:Oth:.:..-__ day of _:...:N.:::::CJVem':>ef:..:::.:..:.= ________ • ~ 

CGB26000ZZOJ 00f 
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~.!t1>1>"'rlllA!" QC:ourt tbe ~tate of Wasbington 

October 6, 2015 

for tbe QC:ountp of ~pokane 

Department No.9 

Judge 

1116 W. Broadway 
Spokane, Washington 99260-0350 

(509) 477-5784. Fax: (509) 477-5714 
dept9@spokanecounty.org 

062015 
William Hughbanks 
Campbell & Bissell, PLLC 
820 W. i h Avenue 
Spokane, WA 99204 

Timothy Klashke 
Kuffel, Hultgrenn, Klashke, Shea & Ellerd, LLP 
1915 Sun Willow Blvd., Ste. A 

Timothy W. Fitzgerald 
SPOKANE COUNTY CLERK 

Pasco, WA 99301 

Re: Inland Empire Dry Wall Supply Co. v. Western Surety Company, Case No. 15-2-00016-5 

Dear Counsel, 

On October 2; both parties moved for summary judgment; the Plaintift Inland Empire Dry Wall 
Supply Company, moved on the lien foreclosure claim and the Defendant, Western Surety Company, 
moved for dismissal of the complaint. Subsequent to the hearing, the Court took these motions under 
advisement. This letter serves as the Court's ruling on these competing motions. 

In making its ruling, the Court reviewed following documents: 

• Plaintiff's Motion for Summary Judgment on Lien Foreclosure Claim 
• Plaintiffs Memorandum in Support of Motion for Summary Judgment on lien Foreclosure 

Claim 

• Affidavit of Alejandro Pena in Support of Inland Empire Drywall's Motion for Summary 
Judgment 

• Affidavit of Judy Thomas in Support of Inland Empire Drywall's Motion for Summary 

Judgment 

.. Defendant's Motion for Summary Judgment Dismissing Complaint and Action 

• Defendant's Memorandum in Support of Defendant's Motion for Summary Judgment 
Dismissing Complaint and Action 

• Declaration of Jeff Durfee in Support of Defendant's Motion for Summary Judgment and in 
Opposition to Plaintiff's Motion for Summary Judgment 

• Declaration of Nancy Stangel in Support of Defendant's Motion for Summary Judgment and 

in Opposition to Plaintiff's Motion for Summary Judgment 

• Response to Western's Motion for Summary Judgment Dismissing Complaint and Action 
• Defendant's Response to Plaintiffs Motion Summary Judgment on Lien Foreclosure 

Claim 
• Reply in Support of Motion for Summary Judgment on Lien Foreclosure Claim 



IfI Affidavit Richard D. Campbell in Support Plaintiffs Reply to Motion for Summary 
Judgment on lien Foreclosure Claim 

to to Motion 
nicnnjc~C'il"lt'f r.nl'Yllnl~lin1' and Action 

if the records on file the court show is no issue as 
to any material fact the moving party is entitled to judgment as a matter of law." CR 56(c). A 
material fact is one on which the outcome of the litigation depends. ";;;;;';";;=';';";"";":;"";;;:;;";:;;';";;'=";"';;;;;"';;;;";;;;";"';';;;;;";;';"';;;;';;;;';;";;..;;;;.;;.;,0. 

Inc., 100 Wn.App. 851,854,999 P.2d 1254, 1266 (2000) (citing Doe v. Department of Transp .• 85 
Wn.App. 147,931 P.2d 196 (1997)). The trial must construe all evidence and reasonable 
inferences in the light most favorable to the nonmoving party. Id. at 854. If the moving party meets 

showing, the burden then shifts to the moving party to raise an issue 
Pharmaceutical, Inc .• 112 Wn.2d 216, 770 Wn.2d 182, 187 {1989}. Summary judgment is proper 
when the only question before the court is one of law. McFarling v. Evaneski, 141 Wn.App. 400, 403, 
171 P.3d 497, 499 (2007). 

The Plaintiff asks this Court to grant summary judgment by allowing it to foreclose its claim of lien 
against the recorded release of claim bond. In support of the motion, the Plaintiff allege there is no 
genuine issue of material fact and they have complied with the requirements of RCW 60.04. The 
Defendant counters that the general contractor, Fowler General Construction ("Fowler"), is a necessary 
party as it is the principal of the surety. Because Fowler was not named in the complaint or served, the 
Defendant asserts the provisions of RCW 60.04.141 have not been complied with, requiring dismissal of 
this action. 

The primary issue for the Court to resolve is whether, in light of the Plaintiff excluding Fowler from this 
litigation, the Plaintiff complied with the statutes governing mechanics' liens. RCW 60.04.141 outlines 
the procedural requirements for commencing an action to claim and recover on a mechanics lien. In 
pertinent part, this statute provides: 

No lien created by this chapter binds the property subject to the lien for a longer period than 
eight calendar months after the claim of lien has been recorded unless an action is filed by the 
iien daimant within that time in the superior court in the county where the subject property is 
located to enforce the lien, and service is made upon the owner of the subject property within 
ninety days of the date of filing the action. 
RCW 60.04.141 (emphasis added). 

There is no genuine issue of material fact that Western States Development Corporation ("WSDC") is the 
owner of the real property that is the genesis of this action. With the exception of excluding Fowler 
from this litigation, there is no genuine issue of material fact that the Plaintiff properly recorded a claim 

lien against the real property and complied with the procedural requirements of RCW 60.04.141 & 
.161. Additionally, there is no genuine issue of material fact that Fowler is the principal of a release of 
lien bond which named the Defendant as surety. lastly, there is no genuine issue of material fact that 
Fowler recorded the release of lien bond with the Benton County Auditor, releasing the subject real 
property from the lien. With these facts being undisputed, the remaining question is whether Fowler is 

the "owner of the subject property" and is a necessary party to this action. 

RCW 60.04 does not define 1I0wner of the II However, because RCW 60.04.141 
discusses "property subject to the lien/' it is clear that the "owner of the subject propertyll would be the 



owning the property subject to foreclosure. In case, purposes RCW 60.04.141, the 
owner of the subject property was WSDC as a notice of claim lien was recorded against the real property 
it owned. Once the release of lien bond was the real was from the 

...... ,0;;;0;;;' ..... RCW 60.04.161 a bond shall be to release the 
nl"nn.ol"'h'I"I'l:IIe"'l"in.r:~1"I in the notice of claim lien ... " If the property is released from 

nl"nn.orhl owner could no longer be the "owner of the property" as the 
TI":::llnc::'t&:loI"'I'"t:u't from the real property to the recorded lien bond. Even though the owner of the real 

may be released upon the recording of a bond, the statute still requires service upon the 
"owner of the subject property" within 90 days. This service provision is not conditional. 

Ultimately, the question before this Court is who is "owner of the subject property711 In ";;;;;';;;;;';;...;;;;.0...;;,,;,.0;;;.;.""-

~:"!'!"~~~~~~5L..!~ the Court Appeals; recently analyzed this very issuej but from a 
different perspective. CalPortland Co. v. levelOne Concrete, LlC. 180 Wn.App. 379, 388, 321 P.3d 1261 
(Div. 2, 2014). In CalPortland. Costco contracted with Ferguson for the construttion of a new store. 
Ferguson subcontracted with LevelOne for concrete work. LevelOne then contracted with CalPortland 
for materials. When levelOne failed to pay CalPortland for the materials, CalPortland filed a lien against 
the Costco property. Ferguson then recorded a bond in lieu of claim, listing itself as principal and 
Traveler's Casualty & Surety Company as surety, thereby releasing the Costco property from the claim. 
CalPortland failed to serve process on Costco within the required 90 days. The issue before the court 
was whether RCW 60.04.141 required CalPortland to serve Costco as the "owner of the subject 
property.1I 

The Court of Appeals concluded that once a bond in lieu of claim is recorded, by operation of law the 
subject real property is released from the lien. Based upon the real property being released from the 
lien, CalPortland was not required to serve process on Costco. The court further concluded that "[T]he 
only parties with an interest in the bond were Ferguson and Travelers: the principal and surety named in 
the security.1I Id. The court concluded, "CaIPortland's service of process on Travelers and Ferguson 
sufficient." CalPortland, 180 Wn.App. at 388,321 P.3d at 1265. 

Here, there is no genuine issue of material fact that Fowler is the principal and the Defendant is the 
surety in the release of lien bond. Once the release of lien bond was recorded, it became the subject 
property in iieu of the real property. The "ownersn of the subject property are Fowler (as the principal) 
and the Defendant (as the surety) as both have an interest in the bond. The Plaintiff failed to name 
Fowler as a party and failed to serve Fowler within the statutorily required time. For these reasons, the 
Court concludes that the Defendant is entitled to summary judgment dismissal of this action. 

The Defendant requests attorney fees pursuant to RCW 60.04.181. That statute provides the court may 
allow the prevailing party attorney fees. Here, the Defendant did not prevail on the merits, but rather 
on a technical application of RCW 60.04.141. Given a number of facts that are not disputed, had the 
Plaintiff timely named and served process on Fowler there is a likelihood they would have prevailed. 
Based upon these unique circumstances, the Court is declining the request for an award of attorney 
fees. The Defendant is instructed to prepare an order reflecting the ruling of the Court as outlined in 
this correspondence. 

2JIJ::-
John O. Cooney 

, ... , .... _ ..... _._, .... _ .. _------------' 
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1 of 4 DOCUMENTS 

CALPORTLAND Appellant, v. LEVELONE ","-,"""L,n.a:. 

spondents. 
ET AL., Re-

No. 43760-t-H 

COURT OF APPEALS OF DIVISION TWO 

180 Wn. 379; 321 P.3d 2014 Wash. App. LEXIS 710 

March 25,2014, Filed 

PRIOR-HISTORY: 
Appeal from Clark Superior Court. Docket No: 

11-2-03236-5. Date filed: 07/02/2012. Judge signing: 
Honorable Richard a Melnick. 

SUMMARY: 

WASHINGTON OFFICIAL REPORTS SUMMARY 

Nature of Action: A materials supplier for a sub
contractor on a construction project sought to enforce a 
construction lien that was filed against the project site 
property. After the lien was filed and before the action to 
enforce the lien was commenced, the general contractor 
recorded a bond in lieu of claim under RCW 60.04.161. 
The materials supplier filed the action against the sub
contractor, the general contractor, and the bond surety, 
but not against the property owner. 

Superior Court: The Superior Court for Clark 
County, No. 11-2-03236-5, Richard A. Melnick, J., on 
July 2,2012, entered a summary judgment in favor of the 
general contractor and the bond surety based on the ma
terials supplier's failure to serve the summons and com
plaint on the property owner and its failure to specifically 
request foreclosure of the lien in its pleadings. 

Court of Appeals: Holding that service of process 
on the property owner was no longer necessary after the 
general contractor recorded the bond in lieu of claim, 
that the materials supplier's complaint sufficiently identi
fied the relief requested, and that none of the parties was 
entitled to an award of attorney fees and costs on appeal, 
the court reverses the judgment and remands the case 
for further proceedings. 

COUNSEL: Michael E. McAleenan Jr. and Russell A. 
Knight (of Smith Alling PS), for appellant. 

Douglas R. Roach (of Ahlers & Cressman P LLC), for 
respondents. 

JUDGES: AUTHOR: Thomas R. Bjorgen R Bjorgen, J. 
We concur: Jill M Johanson, A.C.J., Bradley A. Maxa, J. 

OPINION BY: Thomas 

OPINION 

~1 BJORGEN, 1. Cal Portland Company provided 
building materials to LevelOne Concrete a subcon
tractor working on the construction of a new Costco 
building, for which Ferguson Construction Inc. served as 
general contractor. After LevelOne failed to pay for the 
materials, CalPortland recorded a lien against the Costco 
property under chapter 60.04 RCW and later filed this 
lawsuit. Before the lawsuit was filed, however, Ferguson 
recorded a bond in lieu of claim under RCW 60.04.161, 
issued by Travelers Casualty and Surety Company, re
leasing the Costco property from the lien. The trial court 
granted summary judgment in favor of Ferguson and 
Travelers because CalPortland had failed to serve the 
summons and complaint on Costco and had not specifi
cally requested foreclosure of the lien in its pleadings. In 
this appeal by CalPortland, we hold that service of pro
cess on Costco was no longer necessary after Ferguson 
had recorded the bond and that CalPortland's complaint 
sufficiently identified the relief requested. Accordingly, 
we reverse and remand for further proceedings. 

FACTS 

~2 The parties do not dispute the underlying facts in 
their briefing. Costco contracted with Ferguson to build a 
new store in Clark County, and Ferguson subcontracted 



with LevelOne to perform work on the project. LevelOne 
then contracted with CalPortland for delivery of concrete 
mix but never paid for the materials delivered. 

~3 CalPortland properly recorded a claim of lien 
under RCW 60.04.091 against the Costco property on 
February 2, 2011. In order to release the Costco property 
from the lien, on April 1, 2011 Ferguson recorded a bond 
in lieu of claim under RCW 60.04.161, naming itself as 
principal and Travelers as surety. CalPortland filed its 
complaint on August 15, 2011. 

~4 CalPortland's complaint named various defend
ants, including Ferguson, Travelers (collectively Fergu
son), and LevelOne, but did not name Costeo. Cal
Portland never served Costco with the complaint. The 
complaint stated five causes of action, one of which was 
entitled "Release of Lien Bond" and alleged the facts set 
forth above, as well as certain other facts bearing on the 
validity of the lien. Clerk's Papers (CP) at 5-10. In its 
prayer for relief, CalPortland requested "[j]udgment 
against Ferguson and Travelers for the principal amount 
of not less than $327,576.31," but did not specifically 
seek to "foreclose" on the lien. CP at 10. 

~5 Ferguson answered the complaint, raising va:io~us 
defenses. On March 12, 2012, Ferguson moved tor 
summary judgment on the grounds that 

CalPortland failed to commence a lien 
foreclosure action within 8 months of re
cording its claim of lien, and failed to 
serve the owner of the affected property 
within 90 days of filing its Complaint ... 
as required by RC W 60.04.141 and 
60.04.161. 

CP at 25-26. Ferguson and Travelers also requested costs 
and attorney fees under RCW 60.04.181. 

~6 The trial court granted the motion for summary 
judgment, setting forth the reasons in a memorandum 
decision. It explicitly based its decision on "reasons pro
vided in the defendants' briefing," and concluded that 
CalPortland 

failed to satisfy the statutory require
ments. First, the plaintiff failed to serve 
the owner of the subject property within 
ninety days of initiating an action to en
force a lien. RCW 60.04.141. The plaintiff 
failed to serve Costco. Secondly to pre
vail, Cal[P]ortland must adjudicate the 
merits of the underlying lien, and must 
seek to foreclose on it. Suing on the bond 

itself is insufficient. They must first prove 
the validity of the underlying lien. 
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CP at 146. The trial court ultimately entered judgment in 
favor of Ferguson for costs and attorney fees. Cal
Portland timely appeals. 

ANALYSIS 

~7 CalPortland argues that it complied with the re
quirements of chapter 60.04 RCW and that the court be
low therefore erred in granting Ferguson's motion for 
summary judgment. Specifically, CalPortland asserts that 
the statute does not require service of process on the 
owner of the real property improved by a lien claimant's 
labor or materials once a properly recorded bond in lieu 
of claim has released the realty from the lien. Ferguson 
counters that, under the plain language of the statute, the 
lien expires if the lien claimant does not timely serve the 
real property owner with the summons and complaint, 
and thus a claimant who fails to do so cannot seek to 
collect on the bond. Ferguson further argues that Cal
Portland did not adequately plead its claim because it did 
not specifically seek to foreclose on the lien. We agree 
with CalPortland. 

I. STANDARD OF REVIEW 

~8 Summary judgment is warranted if there is .no 
genuine issue as to any material fact and the movIng 
party is entitled to a judgment as a matter of law. CR 56. 
We review a grant of summary judgment de novo, per
forming the same inquiry as the trial court. Torgerson v. 
One Lincoln Tower, LLC, 166 Wn.2d 510, 517, 210 P.3d 
318 (2009). A party moving for summary judgment bears 
the burden of demonstrating that there is no genuine is
sue of material fact. Atherton Condo. Apartment-Owners 
Ass'n Bd. of Dirs. v. Blume Dev. Co., 115 Wn.2d 506, 
516, 799 P.2d 250 (1990). In determining whether sum
mary judgment was proper, we consider all facts, and the 
reasonable inferences therefrom, in the light most favor
able to the nonmoving party. Vallandigham v. Clover 
ParkSch. Dist. No. 400,154 Wn.2d 16,26, 109P.3d805 
(2005). A court should grant summary judgment only if 
reasonable persons could reach but one conclusion from 
all the evidence. Vallandigham, 154 Wn.2d at 26. 

~9 The meaning of a statute is a question of law we 
also review de novo. Dep't of Ecology v. Campbell & 
Gwinn, LLC, 146 Wn.2d 1, 9, 43 P.3d 4 (2002). The 
"fundamental objective" of statutory interpretation "is 
to ascertain and carry out the Legislature's intent." 
Campbell & Gwinn, 146 Wn.2d at 9. Where a "statu~efs 
meaning is plain on its face, then the court must gIve 
effect to that plain meaning as an expression of legisla
tive intent." Campbell & Gwinn, 146 Wn.2d at 9-10. 



Such plain meaning "is discerned from all that the Leg
islature has said in the statute and related statutes which 
disclose legislative intent about the provision in ques
tion." Campbell & Gwinn, 146 Wn.2d at 11. If "the stat
ute remains susceptible to more than one reasonable 
meaning" after such inquiry, it is ambiguous and we 
must "resort to aids to construction, including legislative 
history." Campbell & Gwinn, 146 Wn.2d at 12. 

II. THE CONSTRUCTION LIEN 

~ 10 Washington statutes provide that given proper 
notice to the owner of the improved property, 

any person furnishing labor, profes
sional services, materials, or equipment 
for the improvement of real property shall 
have a lien upon the improvement for the 
contract price of labor, professional ser
vices, materials, or equipment furnished at 
the instance of the owner, or the agent or 
construction agent ofthe owner. 

RCW 60.04.021. The statute specifies that 
[t]he lot, tract, or parcei of land which 

is improved is subject to a lien to the ex
tent of the interest of the owner at whose 
instance, directly or through a common 
law or construction agent the labor, pro
fessional services, equipment, or materials 
were furnished. 

RCW 60.04.051. These liens were formerly known as 
"mechanics" or "materialmen's liens" but are now simply 
referred to as "construction liens." 27 MARJORIE DICK 
ROMBAUER, WASHINGTON PRACTICE: CREDITORS' REM
EDIES--DEBTORS'RELIEF § 4.51, at 347 (1998). 

~11 The statute imposes a time limit on such liens, 
however, within which the party seeking to collect must 
file suit and serve process in order to preserve its rights: 

[n]o lien created by this chapter binds 
the property subject to the lien for a long
er period than eight calendar months after 
the claim of lien has been recorded unless 
an action is filed by the lien claimant 
within that time in the superior court in 
the county where the subject property is 
located to enforce the lien, and service is 
made upon the owner of the subject prop
erty within ninety days of the date of fil
ing the action. 
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RCW 60.04.141. Thus, to preserve a claim against the 
property, the claimant must file suit within 8 months of 
recording the lien and then serve the property owner 
within 90 days of filing suit. Bob Pearson Constr., Inc. v. 
First Cmty. Bank, 111 Wn. App. 174, 179, 43 P.3d 1261 
(2002). 

~12 The statute also allows the owner or certain oth
er interested parties to release the realty from the lien by 
recording a "bond in lieu of claim": 

Any owner of rea} property subject to a 
recorded claim of lien under this chapter, 
or contractor, subcontractor, lender, or 
lien claimant who disputes the correctness 
or validity of the claim of lien may record, 
either before or after the commencement 
of an action to enforce the lien '" a bond 
issued by a surety company authorized to 
issue surety bonds in the state. ... The 
condition of the bond shall be to guaran
tee payment of any judgment upon the 
lien in favor of the lien claimant entered 
in any action to recover the amount 
claimed in a claim of lien, or on the claim 
asserted in the claim of lien. The effect of 
recording a bond shall be to release the 
real property described in the notice of 
claim of lien from the lien and any action 
brought to recover the amount claimed. 
Unless otherwise prohibited by law, if no 
action is commenced to recover on a lien 
within the time specified in RCW 
60.04.141, the surety shall be discharged 
from liability under the bond. 

RCW 60.04.161. The purpose of this prOVIsIOn "is to 
allow a party to file a bond to support transferring to the 
bond a lien against the property to allow the party sup
plying the bond to free up the property for conveyance." 
Olson Eng'g, Inc. v. KeyBank, Nat'l Ass 'n, 171 Wn. 
App. 57, 66, 286 P.3d 390 (2012). Thus, filing the bond 
does not destroy the lien entirely but instead transfers the 
lien from the real property to the bond. DBM Consulting 
Eng'rs, Inc. v. Us. Fid. & Guar. Co., 142 Wn. App. 35, 
42, 170 P.3d 592 (2007) (holding that the "lien bond 
releases the property from the lien, but the lien is then 
secured by the bond"). 

A. CalPortland's Failure to Serve Process on Costco 

~13 The essence of Ferguson's service-of-process 
argument, on which the trial court relied in part in grant

summary judgment, is that CalPortland's failure to 



serve Costco with the summons and complaint "rendered 
its action absolutely void." Br. of Resp't at 15-16 (citing 
RCW 60.04.141); Diversified Wood Recycling, Inc. v. 
Johnson, 161 Wn. App. 859, 251 P.3d 293 (2011); Pac. 
Erectors, Inc. v. Gall Landau Young Constr. Co., 62 Wn. 
App. 158,813 P.2d 1243 (1991). Ferguson maintains that 
this follows from a plain of the statute, regard
less of whether Costco had any actual interest in the liti
gation, pointing out that the statute defines the property 
subject to the lien as "'[t]he lot, tract, or parcel of land 
which is improved.'" Br. of Resp't at 18 (quoting RCW 
60.04.051). CalPortland contends that it would have been 
improper to serve Costco because the lien had already 
transferred to the bond at the time that CalPortland filed 
suit, and Costco therefore had no further interest in the 
matter. 

~14 Ferguson's argument raises an issue of first im
pression. Although several cases involving chapter 60.04 
RCW have turned on questions related to service of pro
cess and the filing of a bond in lieu of claim, in none of 
these has the party seeking to collect filed suit after the 
bond in lieu of claim had already been recorded. Because 
the plain language of the statute establishes that Costco's 
realty was not "property subject to the lien" for purposes 
of RCW 60.04. 141's procedurai requirements, we reject 
Ferguson's argument and hold CalPortland's service of 
process on Ferguson sufficient. 

~15 The analysis must begin with the language of 
the statute. Ferguson correctly argues that the statute's 
language clearly establishes its meaning and that this 
court should therefore not engage in statutory interpreta
tion. Contrary to Ferguson's assertions, however, the 
statute's plain meaning establishes that CalPortland did 
not need to serve process on Costco. 

~16 As set forth above, a construction lien cannot 
bind property for more than eight months unless the 
claimant files suit within that time and "service is made 
upon the owner of the subject property within ninety 
days of the date of filing the action." RCW 60.04.141. 
Under RCW 60.04.021 and .051, also set out above, 
Costco's realty was the property subject to the lien when 
it was first recorded. By operation of law, however, Fer
guson's act of recording the bond "release[ d] the real 
property described in the notice of claim of lien from the 
lien and any action brought to recover the amount 
claimed." RCW 60.04.161. As we have noted, "[a] lien 
bond releases the property from the lien, [and] the lien is 
then secured by the bond." DBM, 142 Wn. App. at 42. As 
a result, once a bond in lieu of claim is recorded, the lien 
is transferred to that bond. Olson Eng'g, 171 Wn. App. at 
66. 

~17 The bond did not name Costco as a principal or 
surety. Thus, when CalPortland filed suit, Costco did not 
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have an ownership interest in any property "subject" to 
the lien within the meaning of RCW 60.04.141. In fact, 
the plain terms of the statute rendered Costco's property 
immune from "any action brought to recover the amount 
claimed" by CalPortland. RC W 60.04. 161. CalPortland, 
therefore, had no duty to serve Costco with the summons 
and complaint. The only parties with an interest in the 
bond were Ferguson and Travelers: the principal and 
surety named in the security. Thus, the trial court erred in 
relying on CaIPortland's failure to serve Costco in grant
ing summary judgment to Ferguson. 

~18 Ferguson points out that in a recent case involv
ing chapter 60.04 RCW, this court accepted the defini
tion of "owner" as '''the record holder of the legal title,'" 
and held that RCW 60.04.141 "obligated [the claimant] to 
serve the foreclosure action upon the record holder of 
the legal title of the property designated in the claim of 
lien within 90 days of filing the action, in order to keep 
the lien alive." Johnson, 161 Wn. App. at 875 (quoting 27 
ROMBAUER, supra, § 4.52, at 347 n.l). Ferguson argues 
that this authority required Cal Portland to serve Costco. 

~19 The definition employed by the Johnson court 
comes from a leading treatise, in which Professor Rom
bauer notes that based on the legislative history, the term 
"owner" in RCW 60.04.021 "'appears to mean the record 
holder of the legal title.'" 161 Wn. App. at 875 (quoting 
27 ROMBAUER, supra, § 4.52, at 347 n.l). The question 
addressed at that point by Professor Rombauer involved 
at whose instance the materials or services must be pro
vided in order to give rise to a valid construction lien. 27 
ROMBAUER, supra, § 4.52, at 347 n.l. Here, no one dis
putes that Cal Portland's provision of materials initially 
gave rise to a valid construction lien. 

~20 More importantly, the Johnson court did not 
face the issue presented here, because the property owner 
in that case never posted a bond in lieu of claim at all, let 
alone prior to the filing of the suit. I 161 Wn. App. at 
862-66. In the present appeal, the property designated in 
the claim of lien had already been released by operation 
of Jaw from "the lien and any action brought to recover 
the amount claimed" under RC W 60.04.161. After this 
release, "[t]he lien [was] then secured by the bond rather 
than the [real] property." DBM, 142 Wn. App. at 40. 
RCW 60.04.141 requires service on "the owner of the 
subject property." After the releases triggered by the re
cording of the bond, Costco could not be deemed the 
owner of the subject property under RCW 60.04.141. The 
holding in Johnson is not to the contrary. 

If anything, the result reached in Johnson 
tends to support CalPortland's argument, not 
Ferguson's. The Johnson court held the claimant's 
service of process on one Harold Johnson suffi
cient, despite the fact that Johnson did not own 



the property against which the lien was claimed, 
because Johnson had held himself out as the 
owner and shared an address with the actual 
owner of record, a different person also named 
Harold Johnson. 161 Wn. App. at 862-66, 884. 
Thus, the court refused to allow a technical defect 
in service of process to defeat a plainly valid 
claim. 

~21 Ferguson also points out that, under certain cir
cumstances, a property owner could be liable for more 
than the amount of the release-of-lien bond, and argues 
that this supports interpreting the statute to require ser
vice on the real property owner even where such a bond 
has been posted. Br. of Resp't at 16-18 (citing RCW 
60.04.181; Olson Eng'g, 171 Wn. App. at 64; Irwin Con
crete, Inc. v. Sun Coast Props., Inc., 33 Wn. App. 190, 
653 P.2d 1331 (1982)). These authorities, though, do not 
bear on the question presented. 

~22 The first authority cited, RC W 60.04.181, lays 
out the procedure a court must follow when distributing 
funds after a construction lien is foreclosed and the en
cumbered property has been sold. It provides that where 
a "lien is established, the judgment shall provide for the 
enforcement thereof upon the property liable," and al
lows for a personal judgment in the amount of the defi
ciency between the foreclosure sale proceeds and the 
underlying debt, which "may be collected by execution 
against any party liable therefor. If RCW 60.04.181(2). 
The statute says nothing about the identity of "the prop
erty liable," and thus has no bearing on whom a claimant 
must serve in order to preserve its lien under RCW 
60.04.141. 

~23 In Olson Engineering, another authority cited by 
Ferguson, KeyBank had recorded a bond in lieu of claim 
after it purchased real property subject to a construction 
lien, and the trial court entered a deficiency judgment 
against the bank when the bond amount proved inade
quate to cover the claimant's attorney fee award. 171 Wn. 
App at 62-64. In the other authority cited by Ferguson, 
Irwin Concrete, a trustee's sale following foreclosure on 
a deed of trust had extinguished a subcontractor's subse
quent construction lien against a parcel. We nonetheless 
held the successful bidder liable to the subcontractor on a 
theory of unjust enrichment. Irwin Concrete, 33 Wn. 
App. at 194-95, 198. In neither of these cases, however, 
did the court base the real property owner's liability on 
the ground that the realty was subject to the construction 
lien. KeyBank was liable regardless because it had 
named itself as principal when it recorded the bond in 
lieu of claim, and the trial court in Irwin Concrete relied 
on unjust enrichment precisely because it had dismissed 
the lien at issue. 
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~24 That the owner of the real property improved 
could under certain circumstances have personal liability 
on a claim giving rise to a construction lien, notwith
standing the recording of a bond in lieu of claim, does 
not illuminate what the "subject property" is for purposes 
of RCW 60.04.141's service-of-process requirement. 
CalPortland's failure to serve Costco with the summons 
and complaint or name it as a defendant might preclude 
any judgment against Costco, although we make no rul
ing on that point, but it does not bear on the validity of 
CalPortland's lien with respect to the bond recorded by 
Ferguson. 

~25 Because a bond in lieu of claim had already 
been recorded, the plain meaning of the statutory lan
guage did not require CalPortland to serve Costco. We 
hold that the trial court erred in granting summary judg
ment on the basis of CalPortland's failure to serve pro
cess on Costco. 

B. Sufficiency of CalPortland's Pleadings 

~26 The trial court's alternative basis for granting 
summary judgment to Ferguson is that CalPortland did 
not seek to foreclose on the lien. CalPortland disputes 
this ruling, arguing that its complaint properly alleges the 
existence and validity of the lien. Ferguson argues that 
the complaint does not properly allege these matters be
cause CalPortland did not specifically plead foreclosure 
of the lien. CalPortland's position is correct. 

~27 As an initial matter, Ferguson argues that Cal
Portland has waived any challenge to the trial court's 
alternative basis for granting summary judgment because 
it did not properly raise the issue in its briefing. RAP 
10.3(g) provides that an "appellate court will only review 
a claimed error which is included in an assignment of 
error or clearly disclosed in the associated issue pertain
ing thereto." We generally "do not address issues that a 
party neither raises appropriately nor discusses mean
ingfully with citations to authority." Saviano v. Westport 
Amusements, Inc., 144 Wn. App. 72, 84, 180 P.3d 874 
(2008) (citing RAP 10. 3 (a) (6). Where a party's brief 
makes perfectly clear what part of the decision below is 
being challenged, however, we will overlook the party's 
failure to specifically assign error to it, particularly when 
the text of the brief includes the disputed portion. In re 
Disciplinary Proceeding Against Conteh, 175 Wn.2d 
134, 144, 284 P.3d 724 (2012) (citing State v. Neeley, 
113 Wn. App. 100, 105,52 P.3d 539 (2002)). 

~28 CalPortland's first assignment of error states that 
U[t]he trial court erred in granting [Ferguson's] motion 
for summary judgment ... because CalPortland complied 
with [chapter 60.04 RCW] by bringing its claim against 
the bond after the real property was released." Br. of 
Appellant at 1. The brief specifically identifies and 



quotes in full the trial court's alternative basis for its de
cision, presenting substantial argument as to why that 
ground did not justify granting Ferguson's motion for 
summary judgment. Even were we to agree with Fergu
son that CalPortland's assignment of error did not specif
ically challenge the trial court's alternative basis for 
granting summary judgment, the briefing identifies and 
reproduces that portion of the trial court's decision and 
makes the nature of the challenge perfectly clear. RAP 
1.2(a) mandates that H[t]hese rules will be liberally inter
preted to promote justice and facilitate the decision of 
cases on the merits." Following that mandate, we address 
the merits of the issue. 

~29 CalPortland agrees with the trial court that it 
must establish the validity of its lien before it may re
cover on the bond but argues that its complaint properly 
raised the issue. Ferguson contends that the statute re
quired CalPortland to specifically seek "foreclosure" of 
its lien within eight months of recording it and that fail
ure to strictly comply with the procedural requirement 
was fatal to the claim because suits to collect on con
struction liens are "special proceeding[s]." Br. of Resp't 
at 8-13. Thus, Ferguson argues, the construction lien 
would necessarily have expired because, in a special 
proceeding, amendments to the pleadings do not relate 
back to the time of filing. 

~30 CalPortland counters that the words "foreclose" 
or "foreclosure" are not required under the statute and 
would be inappropriate where the lien is not secured by 
real property. Reply Bf. of Appellant at 3-6. Because 
Cal Portland's complaint alleged all the facts needed to 
establish the validity of its lien, and the request for relief 
satisfied the requirements of the construction lien statute 
and the rules of civil procedure, we hold that the trial 
court erred in granting summary judgment to Ferguson 
on the basis of the alleged inadequacy of CalPortland's 
pleadings. 

~31 The law is clear that CalPortland must establish 
the validity of its lien before it may collect on the bond. 
Olson Eng'g, 171 Wn. App. at 66 (interpreting RCW 
60.04.161 such that "to be entitled to the proceeds of the 
lien release bond, the lien claimant must obtain a favora
ble judgment upon the lien"). In DBM, for example, the 
construction lien claimant prevailed at trial on its breach 
of contract claim but did not litigate or obtain judgment 
on the validity of its lien. 142 Wn. App. at 41. The DBM 
court held that the claimant could not proceed against the 
surety named in the bond in lieu of claim because it had 
not obtained a judgment foreclosing its lien. 142 Wn. 
App. at 42. The parties do not dispute this point. The 
only question is whether CalPortland's complaint ade
quately raised the validity of the lien and CalPortland's 
entitlement to the bond proceeds. 
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~32 The requirements for a valid construction lien 
are set forth at RCW 60.04.051, and the procedure for 
recording such a lien appears at RCW 60.04.091. In the 
fifth cause of action stated in its complaint, CalPortland 
alleges all the facts necessary both to give rise to a valid 
construction lien and to establish compliance with the 
recording requirements. The complaint then discusses the 
bond in lieu of claim, stating that "Defendants Ferguson 
and Travelers are bound to pay CalPortland any sum as 
CalPortland may recover as a result of its claim of lien, 
together with costs of suit." CP at 9. This is a straight
forward attempt to litigate the validity of the lien. 

~33 RCW 60.04.171 provides that "[t]he lien pro
vided by this chapter, for which claims of lien have been 
recorded, may be foreclosed and enforced by a civil ac
tion in the court having jurisdiction in the manner pre
scribed for the judicial foreclosure of a mortgage." The 
procedure for judicial foreclosure of a lien or mortgage is 
set forth at chapter 61.12 RCW Nowhere in that chapter 
does the statute specify that a party seeking to foreclose 
must identify the action as a foreclosure. 

~34 According to the leading practitioner's treatise 
on Washington debtor-creditor law, "foreclosure is a 
form of lawsuit, subject to the civil rules of procedure." 
27 ROMBAUER, supra, § 3.5, at 141.2 With respect to 
pleadings, the civil rules require only "(1) a short and 
plain statement of the claim showing that the pleader is 
entitled to relief and (2) a demand for judgment for the 
relief to which he deems himself entitled." CR 8 (a). The 
purpose of this "notice pleading" rule is to "'facilitate a 
proper decision on the merits.'" Stansfield v. Douglas 
County, 146 Wn.2d 116, 123, 43 P.3d 498 (2002) (inter
nal quotation marks omitted) (quoting Caruso v. Local 
Union No. 690 of Int'l Bhd. of Teamsters, 100 Wn.2d 
343, 349, 670 P.2d 240 (1983)). A chief purpose of the 
rules of civil procedure is "to eliminate procedural traps." 
Gott v. Woody, 11 Wn. App. 504, 508, 524 P.2d 452 
(1974). To the extent possible, then, "the rules of civil 
procedure should be applied in such a way that substance 
will prevail over form." First Fed. Sav. & Loan Ass'n of 
Walla Walla v. Ekanger, 93 Wn.2d 777, 781, 613 P.2d 
129 (1980). 

2 Ferguson argues that these are special pro
ceedings under CR 81. Assuming this to be the 
case, that rule does not affect our analysis. CR 
81 (a) states that the civil rules shall govern all 
civil proceedings, "[e]xcept where inconsistent 
with rules or statutes applicable to special pro
ceedings." Nothing in relevant statutes or other 
rules requires explicit mention of "foreclose" or 
"foreclosure" in proceedings such as this. There
fore, the statutes and civil rules we discuss here 
resolve this issue. 



~35 Under the heading "Relief requested," the trea
tise on debtor-creditor law discussed above further speci
fies that in a judicial foreclosure proceeding, 

[t]he prayer of the complaint must 
specify the relief sought. A money judg
ment is prayed for from those defendants 
alleged to have a monetary liability to the 
plaintiff; a decree of foreclosure is sought 
against every entity with either a title in
terest, a junior encumbrance, or a posses
sory interest; and the right to recover a 
deficiency is requested or waived and the 
appropriate redemption period stated. 

27 ROMBAUER, supra § 3.5, at 143. Thus, it appears that 
where the plaintiff asserts only the monetary liability of a 
defendant who does not have a title or possessory inter
est, a request for a money judgment would suffice. 

~36 Item nine of the relief requested in CalPortland's 
complaint is a "[j]udgment against Ferguson and Travel
ers for the principal amount of not less than 
$327,576.31." CP at 10. The complaint also requests 
costs and fees under RCW 60.04.181. With this, the 
complaint contained a concise statement of the nature of 
the claim and the facts entitling CalPortland to relief, and 
demanded the remedy to which CalPortland thought it
self entitled: a money judgment. The attorney fee request 
cited to the relevant statute. The complaint gave Fergu
son sufficient notice of the nature of the claim and the 
matters likely to be at issue. 

~37 Requiring dismissal of the claim simply because 
CalPortland failed to use the word "foreclosure" elevates 
form over substance. Division One of this court recently 
rejected a similar argument: 

Infinity contends that while the court's 
order provides that Stonewood is entitled 
to "execute" on the bond, the order cannot 
obligate the surety because it does not 
specifically "foreclose" the lien as re-

quired by DBM. This argument elevates 
form over substance and misreads DBM, 
which requires that the validity of the 
mechanics' lien be litigated before execu
tion on the release of lien bond is appro
priate. DBM does not impose vocabulary 
requirements for judgments. 
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Stonewood Design, Inc. v. Heritage Homes, Inc., 165 
Wn. App. 720, 725, 269 P.3d 297 (2011) (footnote omit
ted). Nor do we read DBM to impose such vocabulary 
requirements on a party's pleadings. 

~38 CalPortland's complaint specified the appropri
ate relief and the basis for that relief with sufficient clar
ity to allow Ferguson to prepare a defense. We reverse 
the grant of summary judgment and remand for adjudica
tion of the validity of CaIPortland's lien. 

ATTORNEY FEES 

~39 CalPortland also assigns error to the trial court's 
award of costs and fees to Ferguson. Because we reverse 
the trial court's grant of summary judgment to Ferguson, 
we also reverse the trial court's fee award. 

~40 Both CalPortland and Ferguson request costs 
and fees on appeal. RCW 60.04.181(3) allows for fee 
awards to the party prevailing before this court in actions 
involving construction liens. Because we remand for 
further proceedings, however, the prevailing party re
mains to be determined, and thus no fee award is war
ranted. If CalPortland prevails on remand, it will be enti
tled to the reasonable costs and fees it incurred in this 
appeal. See Stieneke v. Russi, 145 Wn. App. 544, 572, 
190 P.3d 60 (2008). 

~41 We reverse and remand for further proceedings. 

JOHANSON, A.C.J., and MAXA, J., concur. 
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IN THE SUPERIOR COURT OF THE STATE WASHINGTON 

IN AND FOR THE COUNTY OF SPOKANE 

INLAND EMPIRE DRY \AJAlL SUPPLY 
10 CO., a Vvashington corporation

l 

11 

12 

'13 

14 

15 

17 

19 

20 

21 

22 

23 

24 

25 

Plaintiff j 

v. 

\II/ESTERN SURETY COfv1P/\NY (Bond 
No,58717161), 

Defendant. 

No. '15~2-00016-5 

ORDER: 

1. J::U;NYING PLAINTIFF'S MOTiOr\! 
FOR SUMMARY JUDGMENT, 
AND 

2. GRANTLt:4Q DEFENDANT'S 
MOTION FOR SUMMARY 
,JUDGMENT DISMISSING 
COMPLAINT AND ACTION. 

THIS MATrER having come on for duly-noted hearing before this Court on 

October 2, 2015, pursuant to cross-nl0tions for summary judgment filed herein 

consisting of Defendant VVestern Surety Company's Motion for Summary Judgn10nt 

Dismissing Complaint and Action ("Defendant's Motion))) and Plaintiff Inland Ernpire 

Dry Wall Supply Co. fS Motion for SUtTH11aty Judgrnent on lien Foreclosure Clair-n 

("Plaintiff's fvlotion
l1

); said Defendant appearing through its attorneys of record, 

Timothy G. Klashke of Kuffel, Hultgrenn, Klashke l Shea & Ellerd) LLP, and said 

Plaintiff appearing tht'ou£~h its attorneys of record, William M. Hughbanks of 

Campbell &, Bissell t PLLC; and the Court having reviewed the following documents: 

26 • Defendant's Motion for Sunlmary ,-JudQrnent Dismissing Cornplaint and Actio!l, 

ORDER: ... 
Page 1 

f<uffel, Hultwonn, Klashke, Sl'h?3 &. Ellerd, LlP 
f\ TTORH2'{f:i LAV'V 

lOiS SUH VVILL\)'NS BLVD, STf. f\ 
P,A,SC(;, \rvt\.SH~NGTON 9fj:~01 

(SOH} S4S··HS<3'1 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

'12 

4' Defendant's Memorandum in Support of Defendant's Motion for Surnrnary 

Judgment Dismissing Complaint and Action, 

Declaration of Jeff Durfee in SuPQQ.rt ...... Q.f Defendanrs Motion for Summary 

Judgment and in Opposit!.QJJ . ...tQ Plaintiffs Motion for Surnrnary Judgment, 

• Declaration of Nancy L Stange! in SUPPOd ___ 91 Defendant's Motion for 

Summary JudgtTlent and in Opposition to P!aintifrs Motion for Summary 

Judgment, 

1/1 [Plaintiff's] Response to Western's tv10tion for Summary Judgment Dismissing 

Complaint and Action, 

• Defendant's Reply to Plaintiff's Response to Defendanfs Motion for Summary 

Judgment Dismissing Complaint and Action, 

• Plaintiff's Motion for Summary Judgment on Lien Foreclosure Claim, 

(/I Plaintiffs Mernorandum in Suppod of Motion for SUf11rnary Judgment on Lien 

Foreclosure Claim l 

13 e /\ffldavit of Judy Thonlas in Suppoti of Iniand Ernpire DlywaWs ~·..1otion for 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Summary Judgment, 

• Affidavit of Alejandro Perla in Support of Inland Empire Drywall's Motion for 

Sumnlary Judgment, 

l\I Defendant's Response to Plaintiff's Motion for Summary Judgrnent on Lien 

Foreclosure Clairn, 

111 [Plaintiff's] Reply in Support of Motion for Sumrnary Judgment on Lien 

Foreclosure Clalnl, 

• Affidavit of Richard D. Campbell in Support of Plaintiff's Reply to Motion for 

Surnrnary Judgment on Lien Foreclosure Claim, and 

111 The other records and files herein. 

Based upon the foregOing document review and after hearing and conslderir)g 

the oral argument of counsel, the Court has determined that there is/are no genuine 

issue(s) of material fact Hlat require a trial in this matter, and the Court has further 

deternlined and ruled that adequate factual and legal grounds exist to grant 

Defendant's Motion and deny Plaintiffs Motion. 

ORDER: .. , 
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f<uffel, HUltS)renn, Klashk~\ Shea ("!x. Ellerd, LlP 

ATTORNEYS AT L.",'I,' 
'i915 Sun VVllLD'NS 8rVD, Srt:. f\ 

p;\SCO, WASHiNGTON 99301 

TEI.EI'HQNE.: (b09) [;45·8531 
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3 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

NO\N, THEREFORE, BASED ON THE FOREGOING, ~;EREBY 

AND 

1. Plaintiffs Motion for Summary Judgment on Lien Foreclosure Claim is hereby 
fully DENIED; and 

2. Defendant's Motion for Summary Judgment Dismissing Complaint and Action 
is hereby fully .G..8.A.NJED (except as provided in paragraph 3 below), thereby 
entitling Defendant as a matter of law to the following summary judgment relief 
hereby awarded and entered in Defendant's favor: 

a. Plaintiff's Complaint and this action are hereby dismissed with 
prejudlce, and 

b. Defendant is hereby fully released and discharged from any further 
obligation and liability under the above-referenced subject release-of
lien Bond; and 

3. Defendant's request for an award of reasonable attorney's fees pursuant to 
RC\;V 60.04.181 (3) is hereby DENIED. 

DATED AND ORDERED this day of ____ ", __ 1 2015. 

HON. O. COONEY 
Spokane County Superior Couri Judge 

PRESENTED BY: 

KUFFEL, HUL TGRENN j KLASHKE, Sf'lEA & ELLERD, LLP 
Attorneys for Defendant VVestern Surety Company 

) 

By: 

REVIEWED AND APPROVED FOR ENTRY AS 
TO FORM ONLY BY: 

CAMPBELL & BISSELL, PLLC 
Attorneys for Plaintiff Inlanq,,,Empire Dry Wall Supply, Co. 

~/r 
/~ 

By: 
RICHA ;B<CAMPBELL, WSBA #24078 
WILLIAM M. 'vVSBA #45562 

ORDER:." 
Paqe 3 

Kuffei, Hultnrenn, Klashl<:e, Shea ('. Ellerd. UP 
t'\:r rOF~NEYS 1\ T LA\>\( 

1915 SUN WILLO';V:~ 8LVD. ST!:: . .A 
P."'SCO. WASH!NGTON 99301 
TfU'H!ONf':. (509) S45·8S31 
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RCW 60.04. : Lien-Duration-Procedurallimitations. Page 1 of 1 

No lien created by this chapter binds the property subject to the for a longer period 
eight months after the claim lien been unless an action is filed 

by the claimant within that time in the superior court in county where 
property is to the lien, is made owner 
property within ninety date of filing the or, if credit is given 
thereof are in claim lien, then eight calendar months after the expiration of such 
credit; and in case the action is not prosecuted to judgment within two years after the 
commencement thereof, the court, in its discretion, may dismiss the action for want of 
prosecution, and the dismissal of the action or a judgment rendered thereon that no lien exists 
shall constitute a cancellation lien. is a period of limitation, which shall be tolled 
the filing of any petition seeking protection under Title Eleven, United Code by an 
owner of any property subject to the lien established by this chapter. 

[ 1992 c 126 § 1991 c 281 § 14.] 

http://app.leg.wa.gov/RCW/default.aspx?cite=60.04. 1 5/4/2016 
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RCW 60.04.161: Bond in lieu of claim. Page 1 of 1 

Any owner of real property subject to a recorded claim of lien under this chapter, or 
subcontractor, who or validity 

of lien may or after the commencement of an action to enforce 
in the of the county or auditor in county lien was 

a bond issued by a surety company authorized to issue surety bonds in the 
surety shall listed in the latest federal department the treasury list of surety 

companies acceptable on federal bonds, published in the Federal Register, as authorized to 
issue bonds on United States government projects with an underwriting limitation, including 
applicable reinsurance, equal to or greater than the amount of the bond to be recorded. The 
bond shall contain a description of the claim of lien and property involved, and be in an 
amount equal to the greater of five thousand dollars or two times the amount of the lien 
claimed if it is ten thousand dollars or less, and in an amount equal to or greater than one and 
one-half times the amount of the lien if it is in excess of ten thousand dollars. If the claim of 
lien affects more than one parcel of real property and is segregated to each parcel, the bond 
may be segregated the same as in the claim of lien. A separate bond shall be required for 
each claim of lien made by separate claimants. However, a single bond may be used to 
guarantee payment of amounts claimed by more than one claim of lien by a single claimant so 
long as the amount of the bond meets the requirements of this section as applied to the 
aggregate sum of all claims by such claimant. The condition of the bond shall be to guarantee 
payment of any judgment upon the lien in favor of the lien claimant entered in any action to 
recover the amount claimed in a claim of lien, or on the claim asserted in the claim of lien. The 
effect of recording a bond shall be to release the real property described in the notice of claim 
of lien from the lien and any action brought to recover the amount claimed. Unless otherwise 
prohibited by law, if no action is commenced to recover on a lien within the time specified in 
RCW 41, the surety shall be discharged from liability under the bond. If an action is 
timely commenced, then on payment of any judgment entered in the action or on payment of 
the full amount of the bond to the holder of the judgment, whichever is less, the surety shall be 
discharged from liability under the bond. 

Nothing in this section shall in any way prohibit or limit the use of other methods, devised 
by the affected parties to secure the obligation underlying a claim of lien and to obtain a 
release of real property from a claim of lien. 

[ 1 c 126 § 1 1 c 281 § 16.] 

http://app.leg.wa.gov/RCW/default.aspx?cite=60.04.161 5/4/2016 
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RCW 60.04.171: Foreclosure-Parties. Page 1 of 1 

may be 

1I'·\'i'e~ro.:-'i' in 

action, a recorded in the or 
affected unless they are joined as a party. 

A person shall not begin an action to foreclose a lien upon any property while a prior 
action begun to foreclose another lien on the same property is pending, but if not a 
party plaintiff or action, or she may apply to court to joined as 
a party thereto, and his or her lien may be foreclosed in the same action. filing of such 
application shall toll the running of the period of limitation established by RCW until 
disposition of the application or other time set by the court. The court shall grant the 
application for joinder unless to do so would create an undue delay or cause hardship which 
cannot be cured by the imposition of costs or other conditions as the court deems just. If a lien 
foreclosure action is filed during the pendency of another such action, the court may, on its 
own motion or the motion of any party, consolidate actions upon such terms and conditions as 
the court deems just, unless to do so would create an undue delay or cause hardship which 
cannot be cured by the imposition of costs or other conditions. If consolidation of actions is not 
permissible under this section, the lien foreclosure action filed during the pendency of another 
such action shall not be dismissed if the filing was the result of mistake, inadvertence, 
surprise, excusable neglect, or irregularity. An action to foreclose a lien shall not dismissed 
at the instance of a plaintiff therein to the prejudice of another party to the suit who claims a 
lien. 

[ 1 c 126 § 11; 1 §1 
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